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SUMMARY::

We have analyzed the comments and rebuttal comments of interested partiesin the second
adminidrative review of the antidumping duty order covering dainless sted sheet and drip in coils from
France. Asaresault of our andys's, we have made changes, including corrections of certain inadvertent
programming errorsin the margin caculation. We recommend that you gpprove the positions we have
developed in the “ Discussion of the Issues’ section of this Issues and Decison Memorandum. Below is
the complete lig of the issuesin this administrative review for which we received comments and rebuttal
comments by interested parties:

GENERAL COMMENTS:
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Negative Dumping Margins

Adver se Facts Available on Salesto Affiliated Reseller
Conversion of Poundsto Kilograms

U.S. Inventory Carrying Costs

U.S. Interest Revenue

Date of Sale

Freight Revenue and Freight Adjustmentsfor Delivered Prices
Price Manipulation Between Affiliated Parties

Facts Available on Salesto Ugine France Service

U.S. Sales Commissions

Ugin€ s Financial Statement Information

Hague's Scrap Revenue Calculation



13. U.S. Interest Cost

14. Hague s Financial Statement I nfor mation

15. Home Market Interest Revenue

16. Home Market Rebates

17. Home Market Affiliated Common Carrier Prices
18. Home Market Credit Expenses

19. Completeness of the Record

BACKGROUND:

On August 7, 2002, the Department of Commerce (“ Department”) published the preliminary results of
the adminidrative review of the antidumping duty order on stainless stedl sheet and drip in coilsfrom
France. See Natice of Preliminary Results of Antidumping Adminigretive Review: Sainless Sted
Sheet and Strip in Cails from France (“Prelim Results’) 67 FR 51210 (August 7, 2002). The
merchandise covered by the order is stainless sted sheet and strip in coils (* SSSS’) as described in the
“Scope of the Review” section of the Federd Register notice. The period of review (“POR”) isJuly 1,
2000, through June 30, 2001. In accordance with 19 C.F.R. 351.309(c)(ii), we invited parties to
comment on our Prelim Results. On September 20, 2002, Ugine! and the Petitioners’ filed comments.
On September 27, 2002, Ugine and the Petitioners filed rebuttal comments.®

DISCUSSION OF THE ISSUES:
1 Negative Dumping Margins

Ugine argues that, in the Prdlim Results, the Department found that the U.S. price for many of Ugine's

1 Uging, in the ingtant review, refersto Ugine, SA. and Imphy Ugine Precision (“IUP’) asa
single entity as they were collapsed by Ugine prior to submitting its antidumping duty questionnaire
response. We note that Ugine and IUP were dso treated as a collective entity during the first
adminigtrative review. See Notice of Find Results of the Antidumping Duty Adminigtretive Review:
Sainless Sted Sheet and Strip in Coils from France and accompanying Issues and Decision
Memorandum (“Firg Review Find”) 67 FR 6493 (February 12, 2001) at Comment 1.

2 The Petitionersin this case are Allegheny Ludlum Corporation, AK Stedl, Inc., North
American Stainless, United Steelworkers of America, AFL-CIO/CLC, Butler Armco Independent
Union and Zanesville Armco Independent Organization.

3 Pursuant to 19 CFR §351.309d(2), the Petitioners were asked to re-submit their rebuttal
comments and omit certain arguments that were not raised by Ugine. See L etter from the Department
to Collier, Shannon, Scott, PLLC, counsel to the Petitioners, dated October 4, 2002. Consequently,
the Petitioners submitted their revised rebuttal comments on October 7, 2002.
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U.S. saleswere above norma value and that, as a result, the calculated dumping margins for those
transactions were negative. According to Ugine, the Department did not include the negative margins
on these transactionsin the caculation of the amount by which fair market value exceeds the U.S. price,
but ingtead treated the negative margins for these sdes asiif they were zero margins, which hasthe
effect of increesing Uging' s overdl margin.

Citing Bowe Passat Reinigungs-und Waschereitechnic GMBH v. United States, 926 F. Supp. 1138,
1150 (Ct. Int’'l Trade 1996) and Serampore Indus. PVT, Ltd. v. United States, 675 F. Supp. 1354,

1360-61 (Ct. Int’| Trade 1987), Ugine argues that the reviewing courts have ruled on severa occasions
that the Department’ s practice of “zeroing,” athough admittedly longstanding, is not required by law.
Moreover, Ugine states that dthough the reviewing courts have, in the padt, left this matter to the
Department’ s discretion, the Department’ s practice is difficult to reconcile with its underlying obligation
to caculate the fairest, most accurate margin possble. See Vira Group v. United States, 193 F. Supp.
2d 1331, 1336 (Ct. Int’'| Trade 2001) dting Rhone-Polenc, Inc. v. United States, 899 F. 2d. 1185,
1199 (Fed. Cir. 1990). In addition, Ugine argues that the World Trade Organization's (“WTQO")
Appellate Body recently ruled that the practice of “zeroing” is not consstent with the internationd
obligations of the sgnatories to the Uruguay Round Antidumping Agreement. See Report to the
Appdllate Body: European Communities—Antidumping Duties on Imports of Cotton-Type Bed Linen
from India (“Bed-Linen from India”), WT/DS141/AB/R (March 1, 2001) at 16. Ugine notes that the
WTO Dispute Settlement Body approved the Appellate Body’ s report; therefore, it is clear that the
Uruguay Round Antidumping Agreement does not dlow its Sgnatories to use the practice of “zeroing”
in cdculating dumping margins.

Ugine gtates that one of the principles of U.S. law isthat U.S. statutes should be interpreted, whenever
possible, to be congstent with internationd law. Ugine notes that U.S. courts routingly rely on this
principle in interpreting U.S. satutes and it is equally applicable to federd agencies. See Weinerberg v.
Ross, 465 U.S. 25, 31, 1982, quoting Schooner Charming Betsy, 2. L. Ed. at 208, Mav. Reno, 203
F. 3d 815, 829 (9" Cir. 2000), George E. Warren Corp. v. United States Environmental Protection
Agency, 159 F. 3d 616, 624 (D.C. Cir. 1998). According to Ugine, the Department should, therefore,
bring its caculations into line with the requirements of internationa law, as expressed by the WTO's
dispute settlement bodies, and discontinue its practice of “zeroing” negative margins for purposes of
caculating the dumping margin for Uginein this review.

The Petitioners argue that Ugine contends that the Department should change its practice and follow the
decision on assigning zero margins to saes a or above the normd vaue reached by the WTO
Appellate Body in Bed Linen from India. The Petitioners argue that contrary to the premise of Ugine's
clam, nothing in the Department’ s practice is incondgstent with the Bed Linen from India case, and the
Department has previoudy rejected each of the arguments raised by Ugine.

Citing severa recent cases, the Petitioners note that in every instance that this issue has been raised
snce the issuance of the Bed Linen from India decision, the Department has properly reected this




argument and retained its current practice of assgning zero marginsto U.S. sdles made a or above
norma vaue. See Natice of Find Determination of Salesat Less Than Fair Vaue: Structurd Sted
Beams from Spain and accompanying Issues and Decison Memorandum, 67 FR 35482 (May 20,
2002) at Comment 15, Notice of Finad Results of Antidumping Duty Adminigrative Review: Stainless
Sted Wire Rod from India and accompanying Issues and Decison Memorandum, 67 FR 37391 (May
29, 2002) at Comment 5 and Notice of Fina Determination of Sdes at L essthan Fair Vaue: Carbon
and Certain Alloy Sted Wire Rod from Germany and accompanying Issues and Decison
Memorandum (“*Wire Rod from Germany”) 67 FR 55802 (August 30, 2002) at Comment 10. The
Petitioners argue that as the Department has fully and properly explained in these recent decisions, the
antidumping methodology used by the Department is factudly and legdly distinct from that used in the
Bed Linen from India case and therefore, the WTQO' s decison in that caseis not gpplicable to the
dumping caculations performed by the Department under U.S. law. Consequently, the Petitioners
argue, there is nothing inconsistent between the Department’ s practice and the WTO obligations of the
United States.

In addition, the Petitioners note that as recently as August 30, 2002, the Department affirmed that its
current methodology is consstent with its statutory obligations, which do not permit the canceling out of
dumped sales by sdes with no dumping margin. See Wire Rod from Germany at Comment 10. The
Petitioners assert that in that case, the Department stated that Sections 771(35)(A) and 771 (35)(B) of
the Act, taken together, “direct the Department to aggregate dl individua dumping margins, each of
which is determined by the amount by which norma vaue exceeds export price or constructed export
price, and to divide this amount by the vadue of al sdes” Seeld. Moreover, the Petitioners noted that
the Department added that “the singular term *dumping margin’ found in Section 771(35)(A) applieson
a comparison-specific level, and does not itself gpply on an aggregate basis.” Thus, the Petitioners
clam, the treatment of ‘ negative dumping margins by the Department in the Prelim Results in this case
iswholly consgtent with the statute and has been found explicitly by the Department to be WTO
consgtent. Therefore, the Petitioners argue that the Department should reject Ugine' s request to ater
the Department’ s standard ca culation methodology in this case.

Department’s Position:
We agree with the Petitioners and disagree with Ugine.

Section 771(35)(A) of the Tariff Act of 1930, as amended (“the Act”) defines* dumping margin” as
“the amount by which the norma vaue exceeds the export price or constructed export price of the
subject merchandise” Additiondly, Section 771(35)(B) of the Act defines “weighted average dumping
margin” as the “ percentage determined by dividing the aggregate dumping margins determined for a
specific exporter or producer by the aggregate export prices and constructed export prices of such
exporter or producer.”

As discussed in arecent antidumping duty review of iron castings from Canada, “these sections, taken
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together, direct the Department to aggregate dl individuad dumping margins, each of whichis
determined by the amount by which norma value exceeds export price or congtructed export price,
and to divide this amount by the vaue of al sdles. See Notice of Final Determination of Sdlesat Less
Than Fair Vaue: Carbon and Certain Alloy Steel Wire Rod from Canada and accompanying |ssues
and Decison Memorandum (“Wire Rod from Canada’) 67 FR 55782 (August 30, 2002) at Comment
1. Inaddition, as noted by the Petitioners, in Wire Rod from Germany, the Department noted that the
“directive to determine the ‘ aggregate dumping margins in Section 771(35)(B) makes clear that the
sngular ‘dumping margin’ in Section 771(35)(B) applies on a comparison-specific level, and does not
itself gpply on an aggregate basis. At no stage in this process is the amount by which export price or
constructed export price exceeds norma vaue on non-dumped sales permitted to cancel out the
dumping margins found on other sdes” See Wire Rod from Germany a Comment 10. However, “itis
important to note that the weighted-average margin will reflect any ‘non-dumped’ merchandise
examined during the review; the value of such sdesisincluded in the denominator of the dumping rete,
while no dumping amount for ‘ non-dumped’ merchandiseisincluded in the numerator. Thus, a greater
amount of non-dumped merchandise resultsin alower weighted-average margin.”  Aswe have
discussed in prior cases, including the most recently completed review of this order, our methodology is
consstent with our statutory obligations under 8771(35)(B) of the Act. See Wire Rod from Germany
at Comment 10, Wire Rod from Canada at Comment 1, Notice of Fina Results of Antidumping Duty
Adminidrative Review: Iron Condruction Cagtings from Canada and accompanying Issues and
Decison Memorandum (“Castings from Canada’) 67 FR 53564 (August 16, 2002) at Comment 1,
and Firg Review Find at Comment 3.

Furthermore, we articulated the importance of this methodology with respect to the U.S. Customs
Service. “The deposit rate we caculate for future entries must reflect the fact that the Customs Service
isnot in a pogtion to know which entries of merchandise are dumped and which are not. Further, by
spreading the liahility for dumped sdes across dl reviewed sdes, the weighted-average dumping margin
alows the Customs Service to gpply thisrate to al merchandise subject to review.” See Notice of
Find Determination of Antidumping Adminigtrative Review: Bal Bearings (other than tapered roller
bearings) and Parts Thereof from France, Germany, Italy. Japan and the United Kingdom and
accompanying Issues and Decision Memorandum (“Bearings from France’) 67 FR 55780 (August 30,
2002) at Comment 2.

With respect to Ugine' s argument concerning the Department’ s WTO obligations, we disagree. We
note that U.S. law, asimplemented through the Uruguay Round Agreements Act (“URAA”), isfully
congsgtent with WTO obligations. See SAA at 669. Consequently, since our calculation is congstent
with U.S. law, we have not changed our calculation of the weighted-average dumping margin for the
find determination.

2. Partial Adver se Facts Available

Ugine argues that at the onset of this review, Ugine indicated that it sold the subject merchandiseto a



number of effiliated resdlers. Ugine arguesthat very early in the proceeding, Ugine informed the
Department that due to the enormous adminigtrative burdensinvolved, it would not be able to report
downstream salesfor dl of its affiliated resdlers. Ugine notes it therefore requested that the
Department clarify the reporting requirements for downstream sales in order to avoid the unnecessary
burden of reporting downstream saes that were superfluous to the cdculation of an accurate dumping
margin. See Letter from Ugine, dated February 6, 2002.

Ugine sates that the Department issued another request for Ugine to report downstream sdes of dl its
affiliated resdllers on May 31, 2002, after the U.S. verification was completed and the home-market
verification was about to begin. According to Ugine, at that time, Ugine' s officids informed the
Department that, given the limited amount of time permitted, it Smply was unable to provide
downstream sdesfor dl of its affiliated resdlers.

Ugine states that in the Prdlim Results, the Department found that it needed downstream saes from only
one affiliated resdller, whose purchases represented |ess than one percent of total home-market saes.
Ugine clams that because information on that resdler’ s resaes was not on the record, the Department
gpplied adverse facts available for comparisons that involved sales by Ugineto that resdler inthe
Prdim Results Ugine argues that in this context, such treatment is unwarranted. According to Ugine, it
cooperated fully with the Department in dl respects and that there is no basis for punishing Ugine for its
inability to supply information on downstream sdes, considering the burden imposed was so
disproportionate when compared to the negligible utility that such a minuscule quantity of additiond
sdes would have had on the accuracy of the Department’s margin calculation. Therefore, Ugine argues
that the antidumping Satute pecificdly authorizes the Department to modify its reporting requirements
“to avoid imposing an unreasonable burden” on the parties to the proceeding. See Notice of Fina
Determination of Sales at Less Than Fair Vaue: Hot-Rolled Hat Carbon-Quality Sted Products from
Japan 64 FR 24329, 24346 (May 6, 1999).

Citing Section 776(a)(2) and Section 782(c)-(e), the Petitioners argue that if an interested party
withholds information thet has been requested; fails to provide such information in atimely manner or in
the form or manner requested; significantly impedes a determination under the statute, or provides such
information but the information cannat be verified, the Department can use facts otherwise available in
reaching its determination. In addition, the Petitioners argue that if the Department finds that a
Respondent has failed to cooperate to the best of its ability, the Department may use an inference
adverse to the Respondent. According to the Petitioners, Ugine failed to report a great dedl of materia
inthiscase. The Pdtitioners argue that Ugine has been uncooperative in asignificant and critica way by
failing to meet the Department’ s repested requests that it supply its downstream sdesinformation in the
home-market for dl sdes made by affiliated parties and has gpparently done this to manipulate the sdes
matches and reduce its margin.

The Petitioners note that the origina questionnaire required Ugine to provide downstream sales
information for Ugine' s afiliated resdlers, but throughout the proceeding, Ugine falled to provide that



information. Additiondly, the Petitioners date that on May 31, 2002, the Department sent Ugine a
supplementd questionnaire ingructing Ugine to submit certain affiliated cusomers downstream sdes.
See Prdim Reaultsat 51211. The Petitioners argue that in the May 31, 2002, questionnaire, the
Department noted the total number of affiliated customers and the percentage of home-market salesto
affiliated customers, highlighting the significance of the request. According to the Petitioners, the
Department limited the reporting of downstream sales to those affiliated customers who resold the
subject merchandise during the period of review (“POR”).* The Petitioners note that Ugine never
responded to the request for downstream sales information on those affiliated resdlers. Therefore, the
Petitioners argue that Ugine withheld information specificaly requested by the Department, thereby
impeding the proceeding within the meaning of Section 776(a)(2)(c) of the Act and providing grounds
for the Department’ s use of facts available.

The Petitioners argue that the Department’ s request for the downstream sales was not conditiond,
despite the language in the request that stated that the information was required “in the event that those
dfiliaesfal the arm’s-length test.” Moreover, the Petitioners explain that in addition to the request for
information being unconditiona, the Department could find other reasons that it might need to use the
downstream sdesinformation. The Petitioners argue that as the Department noted in the Prdim
Reaults, sdesto one affiliated home-market resdler did not pass the arm’ s-length test. The Petitioners
explain that such sales cannot be used for matching of U.S. sdes, and downstream sales by that
affiliated home-market resdler are required for these sales. Therefore, the Petitioners argue, the margin
for each U.S. sde matching a sdle from that affiliated home-market resdller, should be caculated based
on facts available. Moreover, the Petitioners argue, because such downstream saes were purposefully
not provided by Ugine, the Department should apply adverse facts avallable.

According to the Petitioners, thereis no question that Ugine was uncooperative with regard to its
deliberate decision not to provide downstream sdes for its affiliates in the home-market. The
Petitioners note that after severa requests, the most recent being on May 31, 2002, Ugine through its
slence, refused to submit the requested information. The Petitioners argue that thisis clearly arefusa
to cooperate to the “best of its ability” with the Department’ s request for information within the meaning
of Section 776(b) of the Act. The Petitioners explain that had Ugine wished to cooperate with the
Department’ s request, it could have asked for an extension of time to provide the information or sought
additiona guidance from the Department. The Petitioners argue that the Department cannot and should
not permit a Respondent to dictate what information the Department may obtain from a Respondent.
The Petitioners assert that Ugine knew that adverse facts available was the dternative to not providing
downgtream sdes if for any reason the Department deemed that it could not use the sdesthat Ugine did
provide.

4 Affiliated customers who purchased the subject merchandise from Ugine during the POR and
resold it as subject merchandise are so hereinafter referred to as resdllers.
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The Petitioners clam that in other cases, the Department has imposed total adverse facts available to
Respondents that ddliberately withheld information. See Notice of Fina Determination of Sdesat Less
Than Far Vadue Stainless Sted Sheet and Strip in Cails from Germany (“SSSS from Germany”), 64
FR 30710, 30728 (June 8, 1999). The Petitioners explain that in SSSS from Germany, the
Department made multiple requeststo KTN, the Respondent, for the submission of its home-market
downstream sdes. According to the Petitioners, in that final determination, the Department applied
adversefacts avalableto KTN for its fallure to submit the requested downstream sdes data. See
SSSS from Germany at 30728. Furthermore, the Petitioners explain that KTN's argument that the
Department did not need the balance of the downstream sales because the affiliated party passed the
arm’ s-length test was rebutted by the Department’ s response that “the question is not whether a
gpecific subset of KTN'ssdlesto NSC are or are not at army’ s-length; rather, it is KTN'sfallure to
provide requested data on downstream saes through affiliated parties which caused usto gpply
adversefactsavallable” 1d. Inaddition, the Petitioners argue that the Department’ s decision to apply
adverse facts available in the SSSS from Germany case was upheld by the Court of International Trade
(“CIT”). See Krupp Thyssen Nirosta GmbH and Krupp Hoesch Stedl Products, Inc. v. United States,
Slip-Op. 01-84 (Ct. Int’l Trade July 9, 2001).

The Petitioners argue that the Department made a number of attempts to obtain Ugine' s reporting of
downstream sdles. Specificaly, the Petitioners note, the Department’ s last request to Ugine to report
downstream saes was not responded to by Ugine; a clear Satement that Ugine made the tactical
decison not to cooperate to the best of its ability in the Department’ s review of the antidumping order.
According to the Petitioners, this case is not different in principle from SSSS from Germany. The
Petitioners assert that just asis the case here, in that case, the primary question is not whether a specific
subset of home-market affiliated salesis or isnot a arn’ s-length;, rather, it is the Respondent’ sfailure
to provide requested data on downstream sdes through affiliated parties which causes the Department
to apply adverse facts available. Thus, the Petitioners argue, for al these reasons, the Department
should assign totd adverse facts avallable to Ugine, or in the dternative, should assign adverse facts
available to dl sales matches with the effiliated resdller who failed the arm’ s-length tet.

The Petitioners note that Ugine admits that it was asked on at least two occasions to provide the
Department with downstream sales information from its affiliated resdllers. According to the
Petitioners, those affiliated resdlers accounted for a significantly large percentage of home-market sales.
The Petitioners gate that while Ugine clamed in its February 6 submission that the burden on Ugine of
providing those sales was great, the Department did not excuse Ugine from this obligation. In fact, the
Petitioners contend, after Ugine had asked to be excused from providing the downstream sdles
information, the Department specificaly denied Ugine s request by again requiring Ugine to place the
information on the record. The Petitioners argue that, more specificaly, the Department noted that it
needed the downstream sdes of a certain ffiliated reseller, who failed the arm’ s-length test.

According to the Petitioners, Ugine clams that after the Department’s May 31 request for informetion,
Ugineinformed the Department that it would be unable to provide downstream sdes information in the



time dlotted. The Petitioners note that there is no evidence on the record that Ugine officialy
communicated this satement to the Department. The Petitioners argue that having been ingtructed in
writing to provide the sdes information, it was incumbent upon Ugine to provide a written response to
the Department that is served on other interested parties. The Petitioners assert that thereis no such
document on the record of thiscase. The Petitioners claim that on May 31, the Department specifically
warned Ugine that if the sales information was not provided, Ugine may be subject to the gpplication of
factsavallable. Therefore, the Petitioners argue, having been specifically warned of this outcome, Ugine
cannot reasonably claim that the application of facts available is plainly unwarranted.

The Petitioners argue that Ugine misrepresents the facts when it daimsthat it is being punished for its
inability to furnish thisinformation. According to the Petitioners, Ugine' s computer systems have the
capability to be programmed to track sales. The Petitioners argue that Ugine did not provide saes
information for a certain affiliated resdler and the burden of Ugine to provide this information was no
greater than that normally imposed on Respondents.  The Petitioners claim that because certain
affiliated resdllers downstream sales were purposefully not provided by Ugine, the Department should
apply adverse facts available rather than the neutra facts available used in the Prdim Reaults.

Department’s Position:
We disagree with Ugine and agree with the Petitionersin part.

Ugine did not provide the requested downstream sales information after numerous requests, including
the find May 31 request. Prior to filing the comments on the Prelim Results, there was no evidence on
the record from Ugine explaining why the downstream sdes information was not submitted.
Furthermore, if Ugine needed additiond time to submit the downstream sdesinformation, Ugine should
have, a aminimum, submitted aletter explaining its concern. It is not the Department’ s responsibility to
determine what a Respondent is going to do after receiving arequest. Additiondly, prior to the Prdim
Reaults, Ugine had not requested an extension of time to submit the downstream saes information or
any other information regarding the burden of providing the data. Moreover, Ugine did not seek
clarification of the request, asit did in a previous request that it made on February 6, 2002. 1n addition,
in our request to Ugine we noted that not providing the requested information could subject Ugine to
the gpplication of facts available.

In our Prelim Results, we stated that “ congstent with Section 776(2)(2)(A) and (C) of the Act, Ugine
withheld information that had been requested by the Department, failed to provide such information in a
timely manner, and significantly impeded the determination under the antidumping statute, judtifying the
use of facts otherwise available in reaching the applicable determination.” See Prdlim Results at 51215.
Ugine has provided no basis for reaching a different conclusion for these find resuilts.

With regard to the Petitioners argument that the Department should apply adverse facts available
rather than the neutrd facts available, we agree. However, the Petitioners have mischaracterized our



use of facts otherwise available for the affiliated resdller who faled the arm’ s-length test. In our Prdim
Results, we stated that “in selecting from facts otherwise available, for these preiminary results, for
those sdesto the dffiliated resdler thet failed the arm’ s-length test, for which Ugine did not provide
downstream sdes, the Department used the highest gross unit price of an identical model purchased by
another affiliated customer. For that customer’s sdles of modd s that were not sold to other affiliated
customers, we applied the highest gross unit price for those models with amatch.” We recognize that
our Prelim Resaults, did not fully articulate whether the facts available chosen were adverse or neutral.
We hereby clarify that we used adverse facts available in the Preim Results and note that, by applying
the highest gross unit price for the same mode, the Department did not apply neutrd facts availadle, but
ingtead used adverse facts available by replacing the gross unit price paid by the affiliated resdller with
the highest possible price for that modd . We note that, in contrast, we applied neutral facts available by
excluding the unreported home-market salesin thisreview.

Additiondly, in our Prelim Results, we noted that a smilar methodology was used in the preliminary
determination of cold-rolled sted flat products from France. This methodology was smilar to that
gpplied in cold-rolled sted flat products from France because in both cases, the Department replaced
the affiliate’ s price with the highest gross unit price of comparable merchandise purchased from another
customer that passed the arm’ s length test.  Since the publication of our Prelim Results, the Department
has concluded the cold-rolled investigation from France and continued to apply the same methodology
in thistype of Stuaion. See Notice of Fina Determination of Sadlesat Less Than Fair Vadue: Cold-
Roalled Carbon Sted Hat Products from France and accompanying Issues and Decison Memorandum
(“Coald-Rolled from France’) 67 FR 62114 (October 3, 2002) at Comment 1. In this case, we applied
agmilar facts avallable methodology because the fact pattern of both casesis dmogt identica and the
cold-rolled flat products from France investigetion is a recent precedent, which isrelevant here.
Consequently, for the final results, we have continued to apply adverse facts available to sales from
Ugine to the affiliated resdler that failed the arm’ s-length test for which Ugine did not provide
downstream sdes information.

3. Conversion of Poundsto Kilograms

According to Ugine, in the Preim Reaults, the Department applied an incorrect conversion formulato
convert the sdles quantity reported on the U.S. slesfile from poundsto kilograms. Ugine claims that
the correct method for converting a quantity expressed in pounds isto multiply that quantity by 0.4536
(the pounds to kilograms conversion factor), and the resulting product equals the sales quantity
expressed in kilograms. In the Prdlim Results, the Department divided the sales quantity expressed in
pounds by 0.4536. Therefore, Ugine argues, the Department should correct error in the find results,

The Petitioners did not comment on thisissue.
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Department’s Position:
We agree with Ugine.

In our Prdlim Results, we applied an incorrect conversion formulato convert the sales quantity reported
on the U.S. sdesfile from poundsto kilograms. For thefind results, we have gpplied the correct
method for converting the U.S. salefile from pounds to kilograms by multiplying the quantity by 0.4536
(the pounds to kilograms conversion factor). See Memo to the File from Alex Villanueva, Case
Andyst to James C. Doyle, Program Manager: Andysis for Ugine SA. for the Find Results of the 2
Adminidrative Review on Stainless Sted Sheet and Strip in Cails from France for the period July 1,
2000 through June 30, 2001 (“Andyss Memo”), dated December 18, 2002 at 1-2.

4, U.S. Inventory Carrying Costs

Ugine argues that in the Preim Reaults, the Department reduced the constructed export price (“CEP”)
by the amount of the inventory carrying costsincurred prior to the date the merchandise entered the
United States (i.e., the amount reported in the DINVCARU fidd of the U.S. sdesfile). Ugine argues
that as the Department has recognized in past cases, such inventory carrying costs incurred prior to
entry of the merchandise into the United States are not costs associated with business activities
occurring in the United States after importation. Accordingly, Ugine argues, they should be deducted
from the CEP gtarting price. See Natice of Find Results of Adminidrative Review: Certain Cold-
Rolled and Corrosion-Resistant Carbon Steel Flat Products from Korea (“CR-CR from Korea”), 64
FR 12927 (March 16, 1999). “The inventory carrying costs in question relate to time prior to entry
into the United States, and are not to be deducted from the CEP starting price.” See CR-CR from
Korea at 12943. Therefore, Ugine argues that the Department should correct its Prdim Results margin
cdculation by removing the deduction of these inventory carrying costs from the calculation.

In their rebuttd brief, the Petitioners argue that while they agree with Ugine that the Department’s
program incorrectly deducted the costsin DINVCARU, the Petitioners contend that Ugine has not
provided the proper correction to the SAS program for thiserror. The Petitioners argue that the
Department must treet the inventory carrying codts identically in both markets.

Department’s Position:

We agree with Ugine and the Petitionersin part.

Although we agree with Ugine and the Petitioners that in the Prdlim Results, we erroneoudy deducted
U.S. inventory carrying cogts incurred prior to the date the merchandise entered the United States from
the CEP, we do not agree with Ugin€' s proposed programming language correcting the error. Ugine

proposes that the U.S. inventory carrying costs Smply be left out of the indirect sdling expensesin the
U.S. (INDEXUS) caculation, which is deducted from the net CEP. However, Ugine neglectsto add
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the U.S. inventory carrying costs when caculating the offset on U.S. commission by the sum of
domestic inventory carrying costs and domestic indirect salling expenses, not to exceed the amount of
the U.S. sdes commission. We agree with the Petitioners, that if the Department were to gpply Ugine's
programming language, we would not be accounting for a Stuation where there are no commissons
paid onthe U.S. sde, but there is acommisson on the home-market sdle. In the Prdim Results, we
offset the home-market commission with the domestic indirect selling expensesrelated to U.S. sdes, up
to the amount of the home-market commission, but we did not caculate the offset as the sum of
domedtic indirect saling expensesrelated to U.S. sdes plus domestic inventory carrying costs related to
U.S. sdes, up to the amount of the home-market commission. See Prdiminary Margin Program. As
the Petitioners note, this correction provides a parale trestment for instances where commissons are
paid in one market, but not the other. Therefore, we agree that the domestic inventory carrying costs
should not have been deducted from the U.S. price, but aso agree with the Petitioners that the
inventory carrying costs be trested the same in both markets with respect to commissons and indirect
salling expenses as appropriate. See Andyss Memo at 2-3.

5. U.S. Interest Revenue

Ugine explainsthat it reported interest revenue related to U.S. salesin the INTREV U fidd of the U.S.
sdesfile. According to Ugine, the Department’s practice is to treat such interest revenue as an
adjustment to the CEP. See Natice of Find Determination of Sdes at Less Than Fair Vaue Stainless
Sted Ba from Spain, 59 FR 66931, 66933 (December 28, 1994), Notice of Find Determination of
Sdesat Less Than Fair Vaue: New Minivans from Japan, 57 FR 21937, 21938 (May 26, 1992),
Notice of Find Determination of Sales at Less Than Fair Vaue: Sweaters Whally or in Chief Weight of
Man-Made Fiber from Hong Kong, 55 FR 30733 (July 27, 1990) and Notice of Final Determination
of Sdesat Less Than Fair Vaue: Certain Fresh Cut FHlowers from Colombia, 55 FR 20491, 20500
(May 17, 1990). In the Prdim Results, however, the Department’ s preliminary margin calculation
program did not make an adjustment to CEP in order to account for the interest revenue related to
U.S. sdles. Therefore, Ugine argues, the Department should correct its preliminary margin caculation
to make this adjustment.

The Petitioners did not comment on thisissue.

Department’s Position:

We agree with Ugine.

In our Prelim Results, we did not take interest revenue into account when caculating the net CEP. In
thisreview, Ugine s U.S. dfiliate earned interest revenue from sales of subject merchandise during the
POI. Therefore, for the final determination, we have added the interest revenue (INTREVU) earned

by Usinor Stainless USA on U.S. sdes of the subject merchandise to the net U.S. price. See Andyss
Memo at 3-4.
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6. Date of Sale

Ugine daimsthat the Department’ s regulations provide that “when norma vaue is based on the
welghted average of sdes of the foreign like product, the Secretary will limit the averaging of such
prices to sles incurred during the contemporaneous month.” Ugine argues that sales occurring on
August 31, 2000, should be included in the caculation of the average norma vaue for Augus;
however, the Department’ s preiminary margin calculation program excluded from consderaion home-
market saleswith a date of sdle August 31, 2001. Therefore, the Department should correct the
preliminary margin caculation program to include these home-market sdes.

The Petitioners did not comment on thisissue.
Department’s Position:
We agree with Ugine.

In accordance with 19 C.F.R. 8351.414(e)(2), in the Prelim Reaults, we included the two
contemporaneous months after the POR (July 2000 and August 2000). However, we failed to include
the last day of August as part of the month of August. In the Prdim Reaults, we limited the data from
August to end as of August 30, 2000. Therefore, for the find determination, we have consdered the
averaging of pricesto sdesincurred during the complete months of July 2000 and August 2000. See

Andyss Memo at 4-5.
7. Freight Revenue

According to Ugine, the Department’s practice is to treet freight revenue as an adjustment to increase
the sdles price (i.e,, freight revenue is revenue, not anegative expense). See Notice of Prdiminary
Determination of Sdles at Less Than Fair Vadue: Certain Cold-Rolled Stedl Hat Products from the
Netherlands, 67 FR 31268, 31270 (May 9, 2002), Notice of Prdliminary Determination of Sdes at
Less Than Fair Vaue and Postponement of Find Determination: Certain Carbon and Alloy Sted Wire
Rod from Canada, 67 FR 17389, 17392 (April 10, 2002), Notice of Find Results of Antidumping
Duty Adminigrative Review: Oil Country Tubular Goods other Than Drill Pipe from Korea, 67 FR
12520 (March 19, 2002), Natice of Prdiminary Results of Antidumping Adminigrative Review:
Sainless Sheet and Strip in Coils from France, 66 FR 41538, 41540 (August 8, 2001) and Notice of
Preiminary Determination of Sdes at Less Than Fair Vaue and Postponement of Final Determination:
Sainless Sted Sheet and Strip in Cails from France, 66 FR 40201, 40204 (August 2, 2001). Ugine
argues that in the Prlim Reaults, the Department’ s calculation treated freight revenue earned on U.S.
sdes as a negative CEP movement expense. Therefore, the Department should correct this error in the

5 See 19 C.F.R. §351.414(€)(2)(ii).

13



find determination.

Citing 773(a)(6)(B)((ii) of the Act, the Petitioners note that freight expenses are subtracted from the
gross unit price only if the price of the merchandise includes the cost of freight. The Petitioners assert
that Ugine stated that it generaly quotes a price for the materid that includes a charge for freight to
deliver the product to the customer, and in most cases, the price shown on the invoice includes the
freight charges. According to the Petitioners, in such cases, the gross unit price reported in the
GRSUPRH field in the home-market sdes listing reflects the freight-inclusive price, and the associated
freight cogts are reflected in the freight expenses variable, INFLTCH. Therefore, the Petitioners argue,
under these circumstances, the statute directs the Department to reduce the gross unit price by the
asociated freight expenses.

However, the Petitioners claim, Ugine has dso stated that it has home-market sdes where the invoice
separately ligs the price of the merchandise from the freight revenue. The Petitioners note that in these
ingtances, Ugine has stated that the gross unit price reported in the GRSUPRH field in the home-market
sdeslidting reflects the invoice price for the merchandise (which does not include freight charges), and
the amount reported in the FRTREVH field reflects the additiona freight charge shown on the invoice.
The Petitioners argue that the associated freight cogts are shown in the freight expense variable,
INFLTCH. According to the Petitioners, under these circumstances, the statute directs the Department
to begin with the price of the merchandise; however, because the price of the merchandise does not
include the cost of freight, the Department should make an upward adjustment for freight revenue or a
downward adjustment for freight expenses. Thus, the Petitioners argue, for the fina results, the
Department should abide by the statute and adjust for freight revenue/expenses only in Stuations where
the price of the merchandise includes the cost of delivery.

In their rebuttal brief, Ugine notes that the Petitioners contend that the Department should exclude both
freight-revenue and freight cogs from its normd vaue cd culaions, when the line-item invoice priceis
net-of-freight, and the freight charges to the customer are listed separately. Ugine claims that,
according to the Petitioners, Section 773(a)(6)(B)(ii) of the Tariff Act dlows the deduction of freight
costs only when those cost are “included in the price’ and because petitioners do not consider separate
freight charges to be part of the “price,” they argue that no adjustment for the freight costs is permitted
unless the line-item invoice price itsdf includes the freight.

Ugine argues that athough the Petitioners neglect to mention it, the same argument can dso be made
with respect to the CEP cdculation. According to Ugine, Section 772(c)(2)(A) of the Tariff Act
provides that freight costs may be deducted from the CEP only if they too are “included in {the} price.”
Thus, Ugine argues, if the Petitioners argument were accepted, the Department would be permitted to
make adjustments for freight costs on U.S. or home-market sdes only if the individua line-item prices
on the invoice included freight. Ugine argues that no adjustment would be permitted in the more
common circumstances in which freight charges are listed as a separate item on the invoice.
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According to Ugine, the Petitioners argument is contrary to the Department’ s longstanding practice,
which has consistently added freight revenue to the “price’ for U.S. and home-market sdles, and then
deducted actua freight costs incurred by the seller from the freight-included price. See Notice of
Priminary Results of Antidumping Duty Review: Stainless Sted Bar from France (“Bar from France”)
66 FR 40201 (August 2, 2001); Notice of Preiminary Results of Antidumping Duty Review: Stainless
Sted Sheet and Strip in Coils from France (“First Review Prelim™) 66 FR 41538 (August 8, 2001);
Notice of Fina Results of Antidumping Duty Review: Oil Country Tubular Good, Other than Drill Pipe
from Korea and accompanying Issues and Decison Memorandum (“OCTG from Kored’) 67 FR
12520 (March 19, 2002). Moreover, Ugine argues that adhering to the Petitioners argument would
invite manipulation because Respondents facing an antidumping duty case could effectively raiseits
U.S. price by raising the line-item prices of the merchandise it exports to the United States, while
lowering the accompanying freight charges far below the actud freight costs. Alternatively, Ugine
notes, the Respondents could effectively lower its normd vaue by lowering the line-item prices of the
merchandise it selsin the home-market, while raising the accompanying freight charges far above the
actud freight costs. Ugine argues that in elther case, the totd amount paid by the customer would be
the same; the only difference would be in the division of that amount between the merchandise “ price”’
and the freight “charges’ for purposes of the Department’ sandyss. Ugine argues that the Petitioners
have presented no basis for the Department to depart from this established practice in the current
review.

In their rebutta brief, the Petitioners argue that the Department should not subtract freight expenses and
add freight revenue on home-market sales for which the gross unit price was reported net any freight
expenses. According the Petitioners, Ugine makes the converse argument that the Department should
consder itsclamed U.S. freight revenue on dl sdes, and treat U.S. freight revenue as revenue earned
from the sale of merchandise (by upwardly adjusting the gross unit price) rather than a movement
adjusment (by netting freight revenue againg freight expenses). The Petitioners argue that the
Department should treat gross unit price, freight revenue and freight expensesin both markets
consgently. The Petitioners assert that where the reported gross unit price does not include freight
expenses, no adjustment to that price should be made for freight revenue and expenses®

According to the Petitioners, the Department should rgect Ugine's clam for an upward adjustment for
freight revenue (and any associated freight expenses), because the reported U.S. gross unit price of the
merchandise does not include such revenue or expenses. Referencing 772(c)(2)(A) of the Act, the
Petitioners claim that the statute ingtructs the Department to calculate the net U.S. price by taking the

¢ According to the Petitioners, differences between freight revenue and expenses are usudly
the result of freight equdization by the sdler and freight equaization dlowstheresdler to sl toa
purchaser at the same unit price as a competitor located closer to the purchaser. The Petitioners state
that the sdller that is located farther away, and presumably has larger freight expenses, charges only that
amount of freight to the purchaser that his competitor would charge.
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garting price and reducing it by “the amount if any, included in such price, attributable to any additiond
costs, charges, or expenses, and United States import duties, which are incident to bringing the subject
merchandise from the origind place of shipment in the exporting country to the place of ddivery inthe
United States.” Thus, the Petitioners argue, under the tatute, freight expenses are subtracted from the
gross unit price only if the price of the merchandise isinclusive of the freight costs.

The Petitioners argue that Ugine s reporting of U.S. freight revenue separately from the U.S. gross unit
price demondtrates that the U.S. gross unit price is for the merchandise only and does not include
associated freight expenses. According to the Petitioners, it would appear that the reported U.S. price
of the merchandise does not include the cost of freight. Therefore, the Petitioners argue, the
Department should not make an upward adjustment for freight revenue or adownward adjustment for
freight expenses, because such adjustment is not permitted under the statute. The Petitioners argue that
to do so would only serve to mask or enhance the potentia for dumping by the differentid between the
freight revenue charge to the customer and the freight expenses incurred on shipment. Thus, for the
find reaults, the Petitioners argue that the Department should abide by the statute and adjust for freight
revenue/expenses only in Stuations where the gross unit price of the merchandise is reported inclusive
of delivery expenses. Additiondly, the Petitioners argue that where the gross unit price in either market
is reported on a separate line item on the invoice, exclusive of freight costs or revenues, such costs or
revenues should not be used to adjust the reported unit price.

Department’s Position:
We agree with Ugine.

In the Prlim Results, we erroneoudy deducted, instead of adding, freight revenue from the U.S. price.
See Priminary Margin Program. With respect to the Petitioners argument that the Department should
exclude freight costs from the norma vaue caculation, when the line-item invoice price does not
include price and the freight charges to the customer, we disagree. In arecent case, the Department
dated that “based upon the facts on the instant case, both the freight revenue and inland freight from the
warehouse to the customer expense should not be deducted from the total gross unit price. Instead,
we have added freight revenue to the gross unit price to caculate the tota gross unit price and then
deducted the inland freight costs from the plant to the customer as part of U.S. movement expenses.”
See OCTG from Korea 67 FR 12520 (March 19, 2002) at Comment 1. In addition, we agree with
Ugine that it has long been the Department practice to deduct freight costs incurred by the sdler from
the freight-included price. “Where freight and movement charges are not included in the price, but are
invoiced to the customer at the same time as the charge for the merchandise, the sdler may consider its
return on both transactionsin setting the price” See Notice of Final Determination of Sdlesat Less
Than Fair Vaue: Certain Carbon and Alloy Stedd Wire Rod from Canada, 59 FR 18791, 18796 (April
20, 1994). Consstent with this precedent, where costs have been invoiced at the same time as sales of
the subject merchandise, the gross unit price of the subject merchandise is properly considered to
include such revenue and expenses. Therefore, we have added any such revenue to the gross unit price
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and deducted any such freight expenses as gppropriate. We have treated both the norma value and
the CEP conggently in thismanner. See Andyss Memo at 5-6. Furthermore, where freight costs
incurred by the sdller are on a freight-included price we continue to deduct actud freight costs from the
freight-included price.

8. Price Manipulation Between Affiliated Parties

The Petitioners date thet, as noted by the Department in its supplementa questionnaires, Ugine's
home-market sdesto &ffiliated parties were Sgnificant when compared to dl of Ugin€' s home-market
sdes. According to the Petitioners, the Department must consider this fact when it deems five percent
to be the test for whether unreported sdes could have a materia effect on the caculation of the margin.
See 19 C.F.R. §351.403(d). The Petitioners argue that the reason the Department performs the
am’s-length test on sdesto affiliated partiesis that “prices {to affiliates} may have been manipulated to
lower the normal value” See Antidumping Duties; Countervailing Duties, Find Rule, 62 FR 27296,
27356 (May 19, 1997). Furthermore, the Petitioners argue that while the arm’ s-length test isone
method to test for such manipulation, it should not preclude other evidence that such manipulation has
occurred. The Petitioners argue that when salesto home-market affiliates are significant, the
Department must consider whether the likelihood of manipulation increases to an unacceptable levd,
and whether other evidence of such manipulation exists. The Petitioners state that the data provided by
Ugine indicates a strong likelihood of such manipulation.

Specificdly, the Petitioners argue that gpproximately thirty-four percent of the unique combinations of
customer code, control number, and prime variable indicator that were sold to affiliated parties during
the POR could be tested againgt arm’ s-length prices, while the remaining portion of the unique
combinations could not be tested againgt arm’ s-length prices. Therefore, the Petitioners argue, two-
thirds of home-market sales, whether or not they matched U.S. sales, could not be tested against the
arm’ s-length price. Moreover, the Petitioners note that seventy-one percent of the tested affiliated
party salesthat passed the arm’ s-length test passed by an unusualy high percentage. The Petitioners
assart that the unusudly high arm’ s-length test results gppear to have occurred because the effiliated
party test sdes were compared to unaffiliated party sales that ultimately failed the below cost test, thus
yielding the unusud results. For example, the Petitioners claim that a home-market sde with acertain
control number was sold to an ffiliated party a a price which was gpproximately sixty-nine percent
higher than the price for the same control number sold to an unéffiliated party in the same market.
Furthermore, the Petitioners argue that dl sdles of this control number failed the sales below-cost test.
The Petitioners assart that while the Department’ s armt’ s-length test found that certain affiliated home-
market customers passed the arm’ s-length test, that result was based on a comparison of affiliated
home-market sales to below-cost unaffiliated home-market sales. In addition, the Petitioners note that
gpproximately one-third of U.S. sdles were compared to home-market affiliated party sales and of that
one-third, ninety-five percent were matched to untested home-market effiliated sdes, while only five
percent were matched to tested home-market affiliated sales.
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The Petitioners argue that the implication of these figuresisthat Ugine s affiliated party sdes passed the
am'’ s-length test due to the significant amount of unaffiliated sales that were made at below-cost prices
and nearly dl U.S. sales compared to the affiliated party home-market sales matched to untested
home-market sdes. The Petitioners conclude that Ugine has engineered a passing result on the
affiliated party test. The Petitioners explain that neither the Department’ s current armt’ s-length test nor
its proposed test take into account the disproportionate effect that below-cost sales can have on the
am’ s-length test and product matching. The Petitioners clam that the ultimate effect on the margin
caculation cannot be known without the actua downstream sales prices. However, the Petitioners
assart that Ugine prevented the Department from obtaining that information.

The Petitioners argue that the Department has “inherent power of an administrative agency to protect
the integrity of its own proceedings.” See Noatice of Find Determination of Sdes at Less Than Fair
Vdue Live Cattle from Canada, 64 FR 56738, 56743 (October 21, 1999), quoting Alberta Gas
Chemical Ltd. v. Cdanese Corp., 650 F. 2d 9, 12 (2d Cir. 1981). According to the Petitioners, even
where the data passes the arm’ s-length test, the Department may, at its discretion, require the
submission of downstream saes and use those sales for the antidumping cal culation, where other
evidence of potentid manipulation is apparent in order to protect the integrity of its proceedings.

The Petitioners clam that the information on the record shows a pattern of manipulation that calsinto
question the use of dffiliated party saes prices, even those that passed the arm’ s-length test, in the
margin cdculation. The Petitioners argue that Ugine has moved its sales of products like those sold in
the United States predominantly through affiliated party resdllers where it can manipulate the pricesin a
manner to mask dumping and Ugine sfailure to provide downstream sdes information is, therefore,
materid to the Department’s margin caculation, caling for the application of adverse facts available.

In their rebutta brief, Ugine argues that the Petitioners assertion that the Department’ snorma am's-
length analysis should be disregarded because Ugine has manipulated its home-market sdes somehow
to take advantage of the Department’ s stlandard analysis isincorrect because the Petitioners presented
no evidence of such manipulation. According to Ugine, the Petitioners smply offered links only by
speculation and innuendo.  Ugine argues that the Petitioners datistics show that: (1) Ugine had a
relatively large number of sadesto effiliates; (2) many of these sdes could not be compared to sdes of
unaffiliated customers because of product differences; (3) the prices for sdes to ffiliates that could be
compared were, in some ingtances, sgnificantly higher than the prices for sdes of comparable products
to unaffiliated customers; and (4) that, in the case of one second quality product (control number 18-0-
01-00-01-01-08-00-02), dl of the sales to unaffiliated customers were at below-cost prices that were
much lower than the prices for sdlesto affiliated customers (which nevertheless were dso below cost).
Ugine clams that even if these assertions were correct, they do not stand up to scrutiny.

According to Ugine, during the review period, Ugine had a substantial quantity of salesto affiliated

customers in the home-market that consumed the merchandise in the production of non-subject
downstream products. Furthermore, Ugine argues that even if the sdes to those ffiliates had failed the
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am’ s-length test, there would have been no basis for the Department to require Ugine to report the
downstream sdles by those affiliates, because the downstream sales involved non-subject merchandise,

Ugine explainsthat it had amuch smaller quantity of saesto affiliated resdlers that resold the subject
merchandise to customersin France and other markets. Ugine argues that these sdles from Ugine to
both of these categories of affiliated customers were, with few exceptions, “comparable’ to the sdesto
unaffiliated customers under the Department’ s longstanding arm’ s-length test. Thus, Ugine clams,
under those regulations, norma vaue was properly based on the saes from Ugine to these customers,
and not on the resdes from effiliated resdlers to their customers. Furthermore, Ugine argues that the
Petitioners have attempted to avoid the clear provisons of the regulations by suggesting, without any
evidence, that Ugine has somehow manipulated the arm’ s-length andlysis and withheld relevant
information from the Department. Therefore, Ugine argues that the Department should continue to
include the arm’ s-length sales from Ugine to its affiliated customersin the cdculation of normd vaue for
purposes of the final results. Citing 19 C.F.R. §351.403, Ugine argues that contrary to the Petitioners
argument, the Department will include salesto affiliated cusomersin the cdculation of normd vaue as
long as those sdles are found to be “ comparable’ sdesto unaffiliated customers. Moreover, Ugine
argues, if the Department finds that these sdes to affiliated resdlers are at arm’ s-length, it will not
include the resdller’ sresdles to its cusomersin the norma vaue caculation.

Ugine argues that while it is true that many sales to affiliates could not be compared to sdesto
unaffiliated customers, it isaso true that alarge number of sdes could be compared. Infact, Ugine
assarts, the Department was able to compare sdes to affiliated and non-affiliated customers for 155
unique combinations and in every case, the salesto the affiliated parties were found to be at am's-
length prices. In addition, the ffiliated parties identified by the Petitioners as having paid unusudly high
pricesin most cases accounted for only a smal percentage of Ugine' s home-market sdes. Uginedso
notes that the gpparently large differences in prices for the control numbersidentified by the Petitioners
reflects comparisons of second-quality products and the Petitioners have not identified any similar price
differences for prime quality merchandise.

Ugine argues that the Department has found home-market sales to unaffiliated customers at bel ow-cost
prices in many cases in which sdesto affiliates were not anissue. Thus, Ugine argues, the mere
existence of below-cost sdlesis not probative of anything. Moreover, Ugine contends that the fact that
home-market sdes to both affiliated and unaffiliated customers were found to be at below-cost prices
(inroughly the same magnitude) is confirmation that the saesto affiliated customers were made under
the same conditions as the sdes to unaffiliated customers. According to Ugine, it should be noted that,
the results about which the Petitioners complain are not primarily afunction of the sdes to affiliated
cusomers. Ugine argues that as the Petitioners admit, the dumping margins for roughly two-thirds of
the U.S. sales were based on comparisons to sales to unaffiliated home-market customers. Ugine
argues that the Petitioners have not shown that the dumping margins on the sdes matched to ffiliates
were any different from the dumping margins on the sdes matched to unaffiliated cusomers. Ugine
clamstha an andysis of the Department’ s Prelim Results reved s that the margin caculated for U.S.
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sdes that match to home-market sdes made to affiliated customersis actudly higher than the margin
caculated for U.S. sdesthat match to home-market unaffiliated customers. Thus, Ugine argues, there
isno basisfor the Petitioners claim that the sdesto affiliated customers were engineered to avoid
dumping, when the sdes to unaffiliated customer had an equaly low dumping margin.

In summary, Ugine clams that the Department’ s obligation is to conduct its reviews in accordance with
the requirement of the Statute, its regulations and its past precedents. Ugine argues that the
Department’ s determination that Ugine' s sdes to affiliated customers were made a arm’ s-length prices
isfully consstent with these requirements, therefore the Petitioners arguments are without merit and
should be rejected.

Department’s Position:
We disagree with the Petitioners and agree with Ugine.

The Petitioners provided a brief andysis of a particular modd to support their claim that Ugine has
manipulated the prices between itself and Ugine. Although factudly correct, we recognize that the
Petitioners based their price manipulation anayss on amode which failed both the cost test and the
am’'slengthtest. In addition, we note that this modd was properly classified as a second by Ugine.
The Petitioners provide no other evidence to suggest thet this analysis could be applied to prime (non-
second) modds sold in the home-market or that this andyss was applicable to the mgority of the
models sold in the home-market. Moreover, athough we agree with the Petitioners that a percentage
of the models sold to unaffiliated customers in the home-market were untested, we agree with Ugine
that a significant number of unique modds were tested.

While the Department may consider whether there are circumstances in a particular case that cause the
arm’ s-length test not to operate as intended, the facts in this case do not support such a conclusion.
Furthermore, the Petitioners provided no dternative test, but only suggested the option of gpplying facts
avaladle.

19 C.F.R. 351.403(c) statesthat “if an exporter or producer sold the foreign like product to an
affiliated party, the Secretary may caculate norma vaue based on that sde only if satisfied that the
price is comparable to the price a which the exporter or producer sold the foreign like product to a
person who is not affiliated with the sdler.” The Department’ s standard practice is to conduct an
andysis of the prices paid by the affiliated customers to the prices paid by unaffiliated cusomersto
determine if the prices paid by the affiliated customers are at arm’ s-length. In this case, when sdesto
affiliated customers were made at arm’ s-length prices, we included them in the normad vaue caculation.
Conversdly, if the prices were not found to be at arm’ s-length, we excluded them from the norma value
cdculaion. Infact, in the ingtant case, we excluded sdes made by Ugine to a certain affiliated
customer because that customer failed the arm’ s-length test (i.e., the prices paid for comparable
merchandise to unaffiliated customers were lower).  See Prdiminary Arm's-Length Test.
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Consequently, for these fina results, the Department continues to include the sdles from Ugine to certain
affiliated customers who pass the arm’ s-length test in the calculation of normd vaue.

0. Facts Available on Salesto Ugine France Service (“UFS’)

Citing Badger-Powhatan, A Div. of Figgie Intern v. United States, 10 CIT 241, 250, 633 F. Supp.
1364, 1373 (Ct. Int’| Trade 1986), apped dismissed, 808 F. 2d 823 Fed. Cir. (1986) and Koyo
Seiko Co., Ltd. v. United States, 746 F. Supp. 1108, 1110 Ct. Int’| Trade (1990), the Petitioners
argue that without the proper reporting of Ugine's downstream effiliated parties’ sdes, the Department
cannot uphold its legd mandate to cal culate the most accurate dumping margin possible. The
Petitioners clam that Ugine' s satements that “ UFS performed processing on virtudly dl of the

SSS& S’ it purchased from Ugine during the review period and that UFS either transformsinto out-of-
scope merchandise or sells outside of France about three-fourths of the SSS& Sthat it purchased from
Uging’ confirm that the Department would be relying on inaccurate data, leading to inaccurate margins,
should it accept Ugine' s reporting of sdesto its effiliate, UFS. Moreover, the Petitioners clam that the
reporting of transactions between Ugine and its affiliated resellers/processors would be inaccurate
because, for the mgority of the sales between Ugine and UFS, the Department is relying on the sdes
price of products Ugine knew at the time of sde to be partially manufactured subject merchandise,
sales known to be made to third countries, and merchandise that was transformed into out-of-scope
merchandise. The Petitioners assert that at the very leas, it appears that Ugine has incorrectly reported
third country sdesin its home-market database, without any way to discern those sdes from actud
home-market sales.

The Petitioners argue that such third country sales, aswell as sdles of products further finished and
resold, should not be included in the home-market sales database. The Petitioners state that only the
downstream sales of finished in-scope merchandise to the home-market should be in the UFS
database. The Petitioners clam that Ugine admits that a portion of U.S. sadles match to sdesto UFS,
thereby producing an incorrect dumping margin. Therefore, the Petitioners argue that for every U.S.
sde matching to a UFS home-market sale, the Department should calculate the margin for those
matches on facts available.

According to the Petitioners, Ugine made the claim, repeeted in the verification report, that reporting of
the downstream sales information was not possible for UFS. Citing Ugine's March 19, 2002
submission, the Petitioners argue that the record does not support thisclaim. In fact, the Petitioners
note that Ugine clamsin the March 19 submission that while UFS can identify the source of the coils
used for particular sales, it can only do so by “manually querying its sales and order processing
databases.” See Ugine s March 19, 2002, submission a 6. The Petitioners explain that later in the

" In this context, SSS& S refers to stainless stedl sheet and strip in coils (i.e., subject
merchandise).
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response, Ugine tates that this manuad querying processisin actudity the creation of acomputer
program to link the currently reported Ugine sdes that were made to UFS, to the subsequent sae by
UFS. 1d. a 7. The Petitioners argue that areview of the verification exhibits demonsrates the ease
with which Ugine could report UFS downstream sales information.

According to the Petitioners, exhibit AY from Ugin€ s verificaion shows that Ugine can use some
gtandard product information to trace the merchandise that was sold downstream by UFSto Ugine-
supplied merchandise. The Petitioners argue that ardatively smple computer program, sorting by
standard product information, would have dlowed UFS and Ugine to correlate all downstream sdlesto
transactions between Ugine and UFS. Moreover, the Petitioners argue, the Department should find
that Ugine and UFS have the information and the eectronic capability to submit the downstream sdes
of UFS of Ugine materid. In addition, the Petitioners argue that the burden described by Ugine to
obtain this materid is equivaent to that which al Respondents face in anormad anti-dumping
proceeding. Therefore, the Petitioners argue that the Department should find that this was an
acceptable and manageable task for Ugine.

Bearing thisin mind, the Petitioners claim that the current home-market database iswrong, asit includes
merchandise that was converted into non-subject merchandise or was known to be exported by UFS.
Furthermore, the Petitioners argue that no additiona burden exists for Ugine than for any other
Respondent in reporting the requested downstream sdesinformation.  Thus, the Petitioners argue, for
al these reasons, the Department should assign totd adverse facts available to Ugine, or in the
dternative, should assign adverse facts available to al sdes matches with UFS.

Initsrebuttd brief, Ugine contests the Petitioners clam that the Department must use facts available
for sdes made by Ugineto UFS. Ugine argues that Petitioners argument is based on amis-
characterization of Ugine' s sales to UFS because the reported saes from Ugine to UFS only included
in-scope subject merchandise. Ugine argues that UFS does make sdes of out-of-scope merchandise
and sdesin third country markets, but those are not sales reported by Ugine. Ugine argues that
because UFS is a service center located in France, Ugine s sdesto UFS are home-market saes.
According to Ugine, the nature of Ugine s sdesto UFSis not in any way dtered by the fact that UFS
consumes some of the subject merchandise it purchases from Ugine in the production of non-subject
merchandise, or by the fact that UFS exports some of this merchandise.

Ugine argues that its reported sadles to UFS are sdles of finished subject merchandise - no further
manufacturing is required to transform the reported sdes to UFS into subject merchandise. Ugine
notes that the character of the subject merchandise sold by Ugine to UFS is not changed whether the
subject merchandise sold to UFS is later processed by UFS into in-scope subject merchandise (eg.,
by ditting) or out-of-scope merchandise (e.g., by cutting to length). In thisregard, Ugine Satesthat it is
worth noting that the Petitioners advanced this same argument in the prior review, referring to Ugine's
sdesto UFS as sales of “semi-finished” merchandise. According to Ugine, in the prior review, the
Department regjected the Petitioners argument that Ugine' s sales to UFS were unusable and,
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consequently, regjected the Petitioners argument that UFS' downstream sales had to be included in the
find results. Ugine argues that the Petitioners clams provide no basis for the Department to apply
facts available to Ugine' s properly reported saes of subject merchandise to UFS at arm’ s-length prices
and, accordingly, the Department should continue to use the reported salesto UFSin its margin
cdculation.

Department’s Position:
We agree with Ugine and disagree with the Petitioners.

We agree with Ugine that the sales reported by Ugine to UFS were sdles of in-scope merchandise and
therefore were properly included in the margin caculation of thisreview. Ugineis not obligated to
report out-of-scope merchandise as it is not covered by the order of stainless stedl sheet and strip in
coils from France and would not be used by the Department. Ugine reported al subject merchandise
sdesto UFS whether or not the merchandise was consequently consumed in the production of non-
subject merchandise or re-sold for export.

As noted above in Comment 9, dthough Ugine made a significant number of sdesin the home-market
to UFS, the prices paid by UFSto Ugine passed the arm’ s-length test. See Preliminary Arm's-Length
Test. Asnoted in the most recently completed review of this order, “it has been the Department’s
practice that if an affiliated party passes the arm’ s-length test, the Department would not use that
dfiliates sdesinitsandyds” See Fird Review Find at Comment 2.

Additiondly, it appears the Petitioners are chdlenging the integrity of the arm’ s-length test because it
produces inaccurate results where the products sold to the affiliated customers may not be the same
type or quantity as the products sold from the effiliate. We note that section 351.403(d) states that “the
Secretary normaly will not caculate norma vaue based on the sdle by an affiliated party....if sdesto
the affiliated party are comparable, as defined in paragraph () of this section.®”

Furthermore, the Preamble to the regulations addresses a comment that the Department adopt a
separae test for Stuations where the vast mgority of afirm’s sales are to affiliated parties.

We have not adopted this suggestion, because we believe that, in this
context, the appropriate means to make this determination is by comparison
to known arm’ s-length prices. In order to perform such an arm'’ s-length te<t,
the Department first must establish that sales to unaffiliated purchasers are

8 Section 351.403(c) provided that “if an exporter sold the foreign like product to an affiliated
party, the Secretary may caculate normal vaue on that sde only if satisfied that the price is comparable
to the price at which the exporter or producer sold the foreign like product to a person who is not
afiliated with the dler.”
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aufficient in number of quantity sold to serve as abenchmark for testing
affiliated party transactions. If sdesto unaffiliated purchasers are sufficient,
we smply will not use sales to affiliated purchasers to determine normal
vaue” See Preamble at 27355

To the extent that the Petitioners are seeking to dter the arm’ s-length test, we note that they have
provided no dternative other than the use of downstream sdes asfacts available. Intheingtant case,
the facts on the record do not support the use of facts available or a further request to Ugine to report
the downstream sdes from UFS. Consequently, we have not requested that Ugine provide the
downstream sales from UFS to the first unaffiliated customer and we continue to use Ugin€ s sdesto
UFSin our margin caculaion for thefind results.

10. U.S. Sales Commissions

According to the Petitioners, at verification, the Department was unable to verify U.S. commissons for
Hague (Ugine s U.S. filiate) for asgnificant number of its commisson agents. See Memorandum to
the File from Alex Villanueva, Import Compliance Specidigt through James C. Doyle, Program
Manager: Verification Report of the Second Adminidrative Review of Stainless Sted Sheet and Strip
from France - - United States Sdles and Cost Verification Report of Hague Stedl Corporation (“U.S.
Verification Report”), dated July 31, 2002. Citing the U.S. Verification Report, the Petitioners argue
that the Department attempted to verify U.S. commissions by comparing the stated vaue of those
commissons to awritten commisson agreement. |d. a 20. However, the Petitioners note that the
Department was not able to complete the verification procedure because Hague was “unable to
provide copies of written commission agreements for a significant number of its commisson agents.”

Id. Furthermore, the Petitioners note that Hague was only able to provide written agreements for one
of its agents, which was signed severd years ago. Therefore, the Petitioners argue that without being
able to review and compare the written commission agreement to the value reported to the Department,
the Department was unable to verify U.S. commissions and should find Hague' s claimed U.S.
commissions to be unverified. The Petitioners argue that in response to Ugine sinability to verify U.S.
commissions, the Department should recaculate U.S. commissonsto equa the highest commission rate
paid on home-market sales.

On arelated matter, the Petitioners argue that the U.S. commissions paid to two of UginesU.S.
affiliates were not the result of arm’ s-length transactions. 1d. Moreover, the Petitioners argue thet the
commisson rates for &ffiliated agents were sgnificantly lower than the commission rates for unaffiliated
agents, and therefore the commission rate could not have been a arm’ s-length.  According to the
Petitioners, pursuant to LMI-LA Metdi Indudtride Sp.A. v. United States, 912 F 2d. 455 (Fed. Cir.
1990), commissions paid to affiliated parties will be accepted at the claimed level so long as those
commissons were a am’ s-length prices and tied directly to sdes. The Petitioners note thet in this
review, however, the Department verified that the sales commission paid to two of Ugine€sU.S.
affiliates were not the result of arm’ s-length transactions because they were significantly lower than the
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commission rates paid to unaffiliated agents. Alternatively, the Petitioners argue thet if the Department
does not use the highest commission rate paid on home-market sales as facts available because of lack
of documentation for the unreported U.S. commission rates, affiliated-party commissions should be
goplied at the same rate for unaffiliated commissionaires.

In their rebuttal brief, Ugine argues that contrary to the Petitioners  assertion, however, the Department
did verify the reported commissons. Ugine notes that at verification, the Department traced
commission payments that were made during the review period to Hague s audited financia statements
without discrepancy. In addition, Ugine argues that the Department’ s verifiers examined and verified a
sdestrace that included aU.S. sales commisson. Therefore, Ugine argues, the U.S. sales commission
amounts and the fact of their payment were verified by the Department. Accordingly, Ugine concludes,
the Department should not adjust the properly reported and verified U.S. sales commissions.

In addition, Ugine argues that the Petitioners suggestion as an dterndive to recaculaing al U.S. sdes
commissions, that commissions paid to affiliated commissionaires should be recdculated to be the same
as the commissions paid to unaffiliated agentsisincorrect. Citing its questionnaire responses, Ugine
arguesthat it reported the actud sdlling expenses incurred by Usinor Stainless USA rather than the
percent commission rate that was paid. Ugine notes that athough Ugine believes that its reporting of
sdling expense in this manner is in accordance with the Department’ s established practices, Ugine has
no objection to lowering the amount reported to reflect the Petitioners' proposed rate.

Department’s Position:
We agree with Ugine and disagree with the Petitionersin part.

Although the Petitioners are correct in noting that Ugine was unable to provide written agreements for a
sgnificant number of commission agents, we disagree that the use of adverse facts available is
necessary. At Hague's verification we were able to trace the “ commission payments made during the
POR to the Comparative Statement of Adminigtrative Expenses, which traces to the audited financia
Ssatements without discrepancy.” See U.S. Verification Report at 21. Because Ugine was able to
provide payment documentation for commissions, which were linked to the audited financid statements,
we determined that there was proof of payment that Ugine did incur U.S. sdles commissions for some
U.S. sdes made by Hague.

In addition, we noted in our verification report that one of the commission agents discontinued selling
Hague' s subject merchandise in December 2000. See U.S. Veification Report at 20. Furthermore,
another commission agent did not have an agreement because * he has sold Hague products for a
sgnificant number of years’and “the agreement isunderstood.” Seeld. For the affiliated commisson
agents, Ugine reported the sdling expenses incurred and not actuad commisson payment. See Ugine's
Section C Response, dated November 16, 2001. Although we did not verify a specific commission
payment made to the remaining commission agent, we noted that in accordance with Monsanto Co. v.
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United States, 698 F. Supp. 275, 281 (Ct. Int'| Trade 1988), the Department retains its authority to
“gpot check” data at verification and that checking the mgority (four out of five) of the agents, clearly
satisfies that standard. Therefore, we continue to use the U.S. sales commission expenses reported by
Ugine when cdculating the margin for the find results.

11. Ugin€ s Financial Statement Information

Citing Section 773(f)(1)(A) of the Act, the Petitioners argue that the statute requires that the
Department rely upon costs that are calculated based on the books and records of the producer, so
long as such records are in accordance with the generdly accepted accounting principles (“GAAP’) of
the exporting country and reasonably reflect the costs associated with the production and sale of the
merchandise. The Petitioners argue thet at verification, Ugine explained to the Department that it issues
financia statements that in are accordance with French GAAP. See Memorandum to the File from
Alex Villanueva, Import Compliance Specidist through James C. Doyle, Program Manager:
Verification Report of the Second Adminidrative Review of Stainless Sted Sheet and Strip from
France, Home Market Sdles and Cogt Verification Report of Ugine, SA. (“Home Market Verification
Report”), dated duly 31, 2002 at 11. However, the Petitioners claim Ugine did not base its reported
costs on French GAAP financid statements. 1d. The Petitioners argue that by relying on the U.S.
GAAP financia statements, Ugine was able to understate the reported costs of production. Specificaly,
the Petitioners state that Ugin€e' s “ retirement/pension provision under the French GAAP isrecorded as
whole, while U.S. GAAP dlows you to defer and carry it over severd years.” |d. at 30.

According to the Petitioners, Ugine has not made any clam or demongtrated that French GAAP is
digtortive or does not reasonably reflect the cost of production of the subject merchandise. The
Petitioners argue that the only reason for this adjustment was to lower its reported costs of production;
therefore, in accordance with the satute, the Department should properly rely on Ugine's normal
audited financid statements, which are prepared in accordance with French GAAP.

The Petitioners clam that in order to correct for the understatement of costs, the Department should
increase the total cost of production of each control number to reflect the difference in how the
retirement/pengion provison was recorded in Ugine s normd financid statements (French GAAP) and
those prepared specifically for the Department (U.S. GAAP). Thus, the Petitioners suggest that for the
find results the Department should divide the vaue of the retirement/pension provision by the cost of
goods sold, and increase Ugine' s reported tota costs of production (TOTCOM) by theratio.

On arelated matter, the Petitioners argue that Ugine improperly adjusted certain costsin its COBRA
system. Specificdly, the Petitioners claim that Ugine's COBRA system improperly adjusted for (1)

° The specific caculation suggested by the Petitioners can be found in the Find Andysis Memo

a’v.
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rebates received on certain purchases, (2) changes in the inventory vauation of materid costs from
monthly average price to monthly moving average price, and (3) the cost of hedging operations.
According to the Petitioners, the adjustment for rebates does not appear to have been part of the
financid satements. In addition, for the change in inventory method, the Petitioners argue thet it
gppears that Ugine improperly weighted the inventory vaue. Lastly, the Petitioners assert that the
hedging of nicke cogtsis not normaly accounted by Ugine in its materids codts, but is normally
reported in its financing expensesincome, thus these adjustments should be denied for purposes of the
antidumping calculation.

Initsrebuttal brief, Ugine argues that it did not base its reported costs on financia statements prepared
in accordance with U.S. GAAP, and it did not create any financid statements for purposes of this
review. According to Ugine, the “type of activity” financid statements upon which Ugine based its cost
ca culations document that was prepared in the norma course of business, are part of the consolidation
process for the Usinor Group, and in accordance with the accounting principles used to prepare the
Usinor Group's consolidated financid statements. Citing the auditor’ s report to the consolidated
Usinor financia statements from the October 12, 2002, submission, Ugine argues that the report
indicates that the accounting practices used by the company in preparing the accompanying financid
gtatements to conform with generally accepted accounting principles in France, but do not conform with
accounting principles generdly accepted in the United States. Ugine argues that since the consolidated
gatements were generated from statements prepared by each Group company (including Ugine), the
satements for Ugine and the other Group companies that were used in the consolidation process
necessarily aso conformed to generdly accepted accounting principlesin France. Citing its explanation
from the February 26, 2002, submission, Ugine argues the normal accounting practice in France (and in
most European countries) has been to present income statement information using the “type of
expenditure’ method and that the type of activity presentation, by contrast, is considered aU.S. GAAP
format. In addition, Ugine notes that in previous proceedings in this case, Ugine has based the reported
costs on the “type of activity” financid statementsit prepares as part of the Usinor Group consolidation
process and the Department accepted these caculations both in the origina less than fair value
investigation and the first review. Therefore, because the Petitioners have provided no justification for
departing from the “law of the case,” or pendizing Ugine for following the Department’ s established
practice, the Department should reject the Petitioners argument as they are without merit.

In addition, Ugine argues that the Petitioners claim that an adjustment for rebates and hedging gains
should be regjected because those items are not normally classified as part of cost of goods sold in
Ugineé s“normd” financid satements.

Citing Notice of Find Determination: Certain Granite Products from Italy (“Granite from Italy”) 53 FR
27187, 27194 (July 19, 1988), Ugine argues that the Department’ s longstanding practice has been to
include income and expense items relating to the purchase of raw materidsin the cost of manufacture,
regardless of how those gains are classified in the company’s normal accounting records. Ugine argues
that congstent with that practice, the rebates received from raw materia suppliers and the results of raw
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materias hedging operations were properly included in the caculation of the cost of manufacture.

Ugine argues that the adjustment for differences in inventory va uation methodol ogies was necessary to
ensure that the reported costs reflected the figures recorded in Ugine' s norma accounting system and
financid sygems. Ugine explains that its norma accounting system and financid statements value raw
materids inventory using the moving average method (in which the vaue of raw materids used during
the period is determined based on the average of the unit vaue of beginning inventory and the average
unit cost of purchases during the period). Ugine notes that by contrast, the COBRA cdculation system
vaues raw materids based solely on the average unit cost of purchases during the period, without
conddering the beginning inventory vaue.

Citing Section 773(f)(1)(A) of the Act Ugine argues that the statute and the Department’ s longstanding
practice require that the reported codts reflect the vaues recorded in the company’ s accounting system
and financid statements. Ugine argues that an adjustment was required to restate the cogts from the
COBRA system (which vaued raw materia inventories based on the average purchase price) to reflect
the raw materids based on the moving-average method). Ugine states that the calculation of the
adjustment was submitted by Ugine in atimely manner, was verified by the Department and should be
used in the Department’s margin calculation for the fina determination.

Department’s Position:
We agree with Ugine and disagree with the Petitioners.

Ugine s reported codts are not based on financid statements prepared in accordance with U.S. GAAP
and verification reveded that Ugine did not cregte financid statementsin order to respond to the
Department’ s questionnaires. As part of the consolidation process for the Usinor Group, the “type of
activity” financia statement which Ugine used asthe basis for its cost calculaionsis prepared in the
normal course of business and is in accordance with the accounting principles used to prepare Ugine's
audited consolidated financid statements. In Ugine' s February 26 submission, Ugine explained that
“the SIRUS' system is capable of presenting the income statement datain either the “type of
expenditure or “type of activity” format. Because the Department’ s questionnaire requires
reconciliations to figures that are only available in an income statement prepared under the “type of
activity” format, Ugine submitted the SIRUS statements prepared in that format.” See Ugine' s Section
A Supplemental Questionnaire Response, dated February 26, 2002, at 36-37. Furthermore, the
Usinor Group's audited financid statements clearly states that “accounting practices used by the
Company in preparing the accompanying financid statements conform with generaly accepted
accounting principlesin France, but do not conform with accounting principles generdly accepted in the

10 The SIRUS system is used by the Usinor Group to combine and consolidate the financia
gatements from each subsdiary for the Usinor Group.
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United States of America” See Ugine' s Section A Questionnaire Response, dated October 12, 2001,
a Exhibit 12, page F-2. In the Investigation Find and the First Review Find, the Department accepted
Ugin€ s reported costs on a “type-of-activity” bass.

With regard to the Petitioners argument that Ugine improperly adjusted certain costs in its COBRA
system, we disagree. During the home-market verification, we were able to confirm that

“COBRA enables Ugine to caculate the actuad costs by grade, snce the
accounting system does not perform this function. Ugine s officias

explained that Ugine developed COBRA to caculate the total consumption
of materidsfor each grade. Ugine s officids explained that COBRA dso
generated actud yields and cost drivers by grade to obtain the actual direct
cost for eech grade. Ugine s officids Sated that on a monthly bass, Ugine
is able to reconcile the data from COBRA to the accounting system using the
purchasing software system, MERCURE.”

See Home Market Verification Report at 29.

In addition, we agree with Ugine that it is the Department’ s practice to include income and expense
items relating to purchases of raw materidsin the caculated cost of manufacture. See Notice of Fina
Determination of Sdesat Less Than Fair Vaue: Certain Granite Products from Italy, 53 FR 27187,
27194 (Jduly 19, 1988). In Granite Products from Italy, we stated that “movement costs relating to raw
materids that were classfied as SG& A expensesin the company’s norma accounting system were
reclassified as materia costs for purposes of the Department’s calculations”  See Granite Products
from Itdy at 27194. Therefore, the rebates received from the raw material suppliers and the resulting
hedging operations are properly included in the cost of manufacture.

With regard to the Petitioners argument that Ugine' s change in inventory method improperly weighted
the inventory value, we disagree. As explained in Ugine s questionnaire responses, the cost reported
by Ugine reflected the moving-average vauations used in its norma accounting system and financid
gsatements. The adjustment was made in order to restate the costs from COBRA system that vaues
raw materid inventories based on an average purchase price to reflect the raw materia vaues from
Ugine s norma accounting system, which vaues materids based on the moving-average method. We
note that this method was accepted by the Department in the investigation and the first adminigtrative
review. In addition, we verified the moving-average methodology, reconciled it to the financid
statements and found no discrepancies.

Therefore, for the find results we continue to use Ugine s reported costs which are based on the
French GAAP financid statements and COBRA codts.

12. Hague's Scrap Revenue Calculation
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The Petitioners argue that Hague incorrectly revised its accounting for scrap revenue in the cost of
materias. According to the Petitioners, Hague divided its scrap income by the number of pounds of
scrap generated to calculate the average price of scrap income per pound. The Petitioners state this
incorrectly reduced the cost of Ugine materid by the average price of scrap income per pound.
Specificaly, the Petitioners argue that Ugine's methodology incorrectly alocated the scrap income over
the number of pounds of scrap sold and then gpplied this scrap income per pound to the number of
pounds of finished Ugine materids sold. Moreover, the Petitioners claim that Ugine s method artificidly
converted the scrgp income into a scrap income adjustment, which results in a Sgnificant scrap income
increase, which artificidly reduces Hague s further manufacturing cogts. For the fina results, the
Petitioners argue that the Department should correct Hague' s further manufacturing costs so that there
isno atificid increase in the vaue of the scrgp income earned by Hague. The Petitioners argue thet in
order to correct Hague' s scrap revenue cal culation, the Department should reduce the cost of Ugine's
materias by the scrap income, and then divide the net cost by the number of pounds of Ugine materia
sold.

In their rebuttal brief, Ugine disagrees with the Petitioners argument that Ugine artificidly converted
scrap income into amuch larger amount of scrap income through its scrap revenue calculation.
According to Ugine, the Petitioners arrive a their erroneous figure of the scrap income by fabricating a
sep in Hague' s caculation that smply does not exist. Ugine argues that the Petitioners multiplied
Hague' s cdculated revenue per pound of scrap by the total quantity of finished Ugine materid sold.
Ugine asserts that the Petitioners' calculation makes no sense and is nowhere a part of Hague's
materias cogs calculation.

Ugine contends thet the Petitioners accusation is based on their misunderstanding of how the screp
revenueyidd lossis used to caculate Hague s net cost of materid sold. Ugine argues that there are
severa ways to dlocate the cost of scrap losses and the revenue from scrap sdesto individual
products. Ugine clamsthat it is essentid, however, that any such alocation be mathematically
congstent so that the denominator used to determine per unit amountsis caculated on the same basis
as the figure to which the per-unit amount will be gpplied. Ugine argues that under any mathemétically
consstent methodol ogy, the total cost and the tota revenue from Hague' s generation and sale of scrap
costs must equd the total cost of materia lost during production, and the sum of the reported scrap
revenue for al products must equa the total amount of scrap revenue.

Ugine argues that in their previous submissions, the net cost of scrap losses for each product was
caculated by multiplying the net unit cost of scrap losses by the quantity of scrap losses (per unit of
finished product). According to Ugine, because the net unit cost in this caculation was gpplied to the
quantity of scrap losses, mathematical consistency required that the net unit cost of scrap losses be
caculated by dividing the total net cost of the scrap losses by the tota quantity of scrap losses.
Moreover, Ugine argues that the Petitioners argument is based on the assumption that the adjustment
for scrap revenue would be gpplied to the tota quantity of processed merchandise sold by Hague.
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Ugine asserts that this assumption is not correct. Moreover, Ugine notes that the scrap revenue
adjustment was not multiplied by the total quantity of processed merchandise, but it was combined with
the cost of scrap losses, and the combined adjustment rate was multiplied by the quantity of scrap
losses.

Lastly, Ugine argues that a careful review of the Petitioners cadculation reveds an error in their logic.
According to Ugine, the Petitioners suggest that scrap revenue should be deducted from the total cost
of imported subject merchandise to caculate the total net cost of subject merchandise. Furthermore,
Ugine contends, the Petitioners then propose that this total net cost of imported subject merchandise be
divided by the total quantity of materid Ugine sold to determine the net cost of Ugine materid sold per
pound. Ugine argues that the Petitioners cdculation caculates the net cost of Ugine materid sold per
pound, not the costs of U.S. further manufacturing operations per pound, which isthe total cost of each
further manufactured product after excluding the cost of Ugine materid. Ugine argues that the
Petitioners proposed methodology is wholly irrdlevant and should be rejected.

Department’s Position:
We agree with Ugine and disagree with the Petitioners.

The Petitioners suggested methodology calculates Ugine s net cost of materid sold, not the cost of
U.S. further manufacturing operations per pound. In addition, the Petitioners proposed methodol ogy
does not take yield losses into account. Conversdy, Ugine s method begins with the total revenue from
sdeswhichisdivided by the totd quantity sold during the POR to arrive & the totd cost of Ugine
materid to per pound. Next, Ugine caculated the total revenue per pound of scrap by dividing the
scrap income by the tota pound of scrap generated. The resulting per-unit amount of scrap revenue
(negative figure) is added to the net unit cost per pound of Ugine materid to caculate the find net cost
per pound of scrap. Therefore, snce most of the scrap income was related to sales of the subject
merchandise we determine that Ugine' s methodology is reasonable and reliable for purposes of our fina
results. Consequently, for the fina results we continue to apply Ugine s caculation of scrap revenuein
the cost of materials.

13. U.S. Interest Costs

The Petitioners argue that in its calculaion of the interest costs that are accounted for in the U.S. cost of
further manufacturing, Ugine hasincorrectly reduced U.S. net interest expenses. The Petitionersclam
that in caculating U.S. interest expenses for the cost of U.S. further manufacturing, Ugine improperly
lowered net interest costs for expenses related to accounts receivable and finished goods inventory.
The Petitioners dam that in the less then fair vaue investigation in this proceeding, the Department
regjected the identical net interest expense offset attempted in this proceeding by Ugine. See Notice of
Find Determination of Sdesa Less Than Fair Vaue: Stainless Sted Sheet and Strip in Coilsfrom
France (“Invedigaion Find"), 64 FR 30820, 30842 (June 8, 1999).
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In their rebuttd brief, Ugine contends that Petitioners argument that the Department should adjust the
interest expense included in the further manufacturing cost calculation adjustment to diminate the offset
clamed by Ugine for credit expenses (i.e., interest expenses for financing accounts receivable) and for
inventory carrying cods (i.e., interest expenses for financing finished goods inventories) islate. Ugine
notes that the Department asked Ugine in a questionnaire to diminate those offsets and it accordingly
resubmitted its revised sales liging on May 6, which diminated the offset as requested by the
Petitioners. Ugine argues that a further adjustment to “diminate’ these offsets from an interest expense
caculation that does not include them would, of course, result in an overstatement of the actua interest

expense.
Department’s Position:
We agree with Ugine and disagree with the Petitionersin part.

In our sections A-E supplementd questionnaire dated January 29, we asked Ugine to explain the offset
in Hagu€e' s interest expense for a portion of accounts receivable and finished goodsinventory. See
Section A-E Supplemental Questionnaire, dated January 29, 2002, a 25. In Ugine' s February 26
response, Ugine explained that “the credit expenses reported in the CREDITU field represent the
imputed interest costs of financing accounts receivable, and the inventory carrying costs reported in
INVCARU fidd represent the imputed interest costs of financing finished goods inventory. In order to
avoid double-counting these interest codts, it is necessary to deduct the portion of the interest expenses
attributable to financing accounts receivable and finished goods inventory from the total net interest
expense.” See Ugine's Sections A-E Supplemental Questionnaire Response, dated February 26,
2002, a E-8. Consequently, we asked Ugine to resubmit Hague' s net interest expense calculation to
exclude the adjustment to net interest for accounts receivable and finished goods inventory and include
the full value of Hague' sindirect expense in a Section A-E supplementa questionnaire dated April 30,
2002. Ugine resubmitted Hague' s net interest expense caculation and excluded the adjustment to net
interest for accounts receivable and finished goods inventory and included the full vaue of Hague's
indirect expense. See Section A-E Supplementa Questionnaire Response, dated May 6, 2002,
database.

In the Prelim Results we used the July 2, 2002, database submitted by Ugine, which excluded the
adjustment to net interest for accounts recaivable and finished goods inventory and included the full
vaue of Hague sindirect expense. Therefore, the Petitioners request that the Department reject
Ugine s net interest expense for Hague is not gpplicable. Additiondly, we agree with the Petitioners
thet in the Invedtigation Find Ugine was denied the same adjustment. Specificaly, we stated that “it is

1 The database submitted on July 2, 2002 is the May 6, 2002 database including the minor
corrections submitted prior to the U.S. further manufacturing verification and the home-market
veification.
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not appropriate for Hague to reduce the consolidated expense with imputed amounts. In fact, we have
aways maintained that regular interest expenses represent alegitimate production cost of aU.S. further
manufacturing affiliate and therefore should not be reduced by imputed interest. ”  See Investigation
Find at 30842. Consequently, for the find results, we continue to use Ugine s reported net interest
expense for Hague, which excluded the adjustment to net interest for accounts receivable and finished
goods inventory and included the full value of Hague sindirect expense.

14. Hague' s Financial Statements I nfor mation

According to the Petitioners, the Department’ s policy isto rely on the financid statement that is most
contemporaneous to the period of review. Therefore, the Petitioners argue that in this review, indirect
sdling expenses, generd and adminidrative (“G&A”) expenses, and interest expenses should be based
on the 2001 financia statements. However, Hague based these caculations on fisca year 2000
financia satements. The Petitioners argue that the Department should gather the appropriate
information to base the G& A, indirect sdlling and interest expense ratios on Hague's 2001 financid
satements.

Initsrebuttd brief, Ugine argues that the current period of review includes sx months of 2000 and six
months of 2001. Therefore, Ugine asserts, there is no meaningful sense in which the 2001 financia
statements are more contemporaneous with the review period. Moreover, Ugine argues that there are
anumber of reasons for the Department not use the financia statements the Petitioners advocate.

Ugine argues that the schedule of the current review (and of subsequent reviews) requires Ugine to
submit its responses before the end of the fiscal year that comprisesthe latter haf of the review period.
Conseguently, Ugine argues, the financid statements that the Petitioners urge the Department to rely on
were not available when Ugineinitialy submitted its responses to the Department’ s questionnaire.'?
Ugine notes that the consolidated annud financia statements that are necessary to calculate these
expenses are generaly not available from corporate parent companies until much later in the following
year. Ugine arguesthat if the Department established a practice of requiring these expensesto be
cdculated on the basis of financia statements not available at the time of Respondents' initia
guestionnaire responses, then the calculation of these expenses that the Department requiresto be
submitted at that time would be an empty exercise. Additionaly, Ugine argues thet the review
conducted prior to the current review (before the more recent fiscal year were available) relied on 1999
financia statements for the caculation of these expenses. Therefore, Ugine contends, if the Department
were now to require Ugine to use the 2001 financid statements, then the Department’ s annud andlys's
of Ugine' simports would never take into account the results embodied in the 2000 financid statements.
Ugine argues that by using the 2000 financid datementsin thisreview, Ugine is not avoiding its 2001

12 Ugine notes that the initid responses in this review were filed before the 2000 financid
Satements were finalized.
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financid statements, but will use those financiad statements next year, in the review of the 2001-2002
period. Consequently, Ugine claims, the Petitioners have not provided any argument or evidence to
show that the 2000 financid statements are in any way aberrationd or unrdiable, therefore, the
Department should adhere to the pattern established in the past reviews and use the 2000 financia
datements for this review and the 2001 financial statement for next year.

Department’s Position:
We disagree with the Petitioners and agree with Ugine.

On September 4, 2001, the Department sent Ugine an antidumping duty questionnaire. On November
16, 2001, Ugine submitted its Section A response. On December 21, 2001, Ugine submitted its
response to Sections B, C, D & E of the antidumping duty questionnaire using its most recent, audited
financia statement (fisca year 2000) information to report its cost of production information.
Moreover, Hague s U.S. further manufacturing costs were aso based on itsfisca year 2000 financid
gatement information. We agree with Ugine that both Ugine and Hague were unable to report costs of
production using fiscd year 2001 financid statement information because thisinformation was not
available at the time the Department requested that Ugine respond to the antidumping duty
guestionnaire. In addition, the Department sent Ugine a supplementa questionnaire for Sections B, C,
D & E on January 29, 2002, based on fiscal year 2000 financid statement information.

Although we agree with the Petitioners argument that more recent financid statement information is
now available to Ugine and Hague, a the time the Department asked Ugine to respond to the
antidumping duty questionnaire and a supplementa questionnaire, more recent information was
unavailable. Hague would aso not have been given the opportunity to adjust the fiscal year 2001
financid datafor dumping purposes. We articulated this same podtion in arecent caseinvolving
dainless sted butt-weld pipe fittings from Taiwan:

“Petitioners suggest that the Department use fiscal year 2000 datato
caculate U.S. indirect sdling expenses. Although Ta Chen submitted

fiscd year 2000 financia data, we have not considered any of this data as
the basis for caculating U.S. indirect sdling expenses because Ta Chen

has not been given the opportunity to adjust the fisca year 2000 data, asit
normally does for antidumping purposes.” See Natice of Final Results of
Antidumping Duty Adminigrative Review: Stainless Stedl Buitt-Weld Pipe
Fittings from Taiwan and accompanying Issues and Decison Memorandum
(“Htting from Tawani’) 66 FR 65899 (December 21, 2001) at Comment 7.

In addition, as noted by Ugine, the POR is equally divided between both fiscal periods and in the most
recently completed review of this order, Ugine' s and Hague sfisca data were reported using 1999
information. Moreover, based on Ugine' s and Hague's verifications, we do not believe that Hague's
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2000 financid statement information is aberrationd or unreliable. Therefore, because the Petitioners
did not provide any evidence to suggest that Hague' s 2000 financia statement information cannot be
used as the basis for U.S. further manufacturing expenses and the POR is equaly divided between both
fiscd period, we continue to use Hague' s 2000 financia statement information as the basis for
caculating indirect sdlling expenses, G& A, expenses and interest expenses. Accordingly, we have not
changed our preliminary results with regard to Hague' s 2000 financia statement information.

15. Home Market | nterest Revenue

The Petitioners argue that in Ugine s supplementa questionnaire response, Ugine stated that it charged
interest for late payments on certain home-market slesto certain customers during the POR. The
Petitioners sate that Ugine subsequently reported interest revenue earned on these home-market sales
inthe INTREVH variable. However, the Petitioners argue that in the home-market net price
caculation, the Department failed to consder the interest revenue variable. Therefore, for the fina
results, the Department should consider the impact of interest revenue earned by Ugine on home-
market sales.

Ugine agrees that the Department failed to adjust norma vaue to reflect the interest revenue charged by
Ugine on certain home-market saes.

Department’s Position:
We agree with the Petitioners and Ugine.

In our Prdlim Results, we faled to adjust the norma value to reflect the interest revenue charged by
Ugine on certain home-market sdles. Therefore, for our final determination, we have properly
accounted for Ugine s interest revenue when caculating the normd value. See Andyss Memo at 6.

16. Home M arket Rebates

The Petitioners argue that Ugine s rebates on home-market sales should be rgjected because they were
rebate accruas and not actua rebates. The Petitioners assert that Ugine' s accounting system records
an accrud for the rebates at the time it makes the sdle. Moreover, the Petitioners argue that Ugine
stated the amount of the accrual was reported to the Department. Therefore, according to the
Petitioners, because such rebates may be overstated if the customer has not purchased the required
volume to quadify for the rebate, no rebate would be paid by Ugine to the home-market customer. The
Petitioners claim that Ugine could have easily supported its clams by comparing the accrued rebate to
the actua payment of rebates. The Petitioners assert that from an accounting standpoint, Ugine would
have had to complete such an exercise because the accounting books and records would have to be
reconciled and adjusted for any differences between the accrua and the actual payment. According to
the Petitioners, in light of the fact that Ugine failed to report the actual rebate paid and had the ability to
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correctly report the actud rebates through its normal accounting reconciliation, the Department should
deny the rebate claimed.

Initsrebuttd brief, Ugine argues that, as explained in its previous submissions, Ugine reported home-
market rebates by applying the applicable rebate rates to the sales prices for the applicable home-
market sdes. According to Ugine, during verification, the Department verified the actua payment of
the reported rebate amount and found no discrepancies. Ugine argues thet the Petitioners argument
that the Department should have verified rebate payments on sdes to dl home-market customers that
received rebates, and not just asample, isincorrect. Citing Monsanto Co. v. United States, 698 F.
Supp. 275, 281 (Ct. Int’l Trade 1988), Ugine notes that “verification is aspot check and is not
intended to be an exhaugtive examination of the respondents business. ITA has condderable latitude in
picking and choosing which itemsit will examinein detail.” Therefore, Ugine argues that the
Department should rgect the Petitioners misguided argument.

Department’s Position:
We agree with Ugine and disagree with the Petitioners.

During the POR, Ugine gave rebates to certain large customers. In its February 26, 2002, submission,
Ugine provided a sample set of documents relating to the payment of arebate to a customer. In
addition, at verification, we reviewed agreements and payment of rebates in the home-market for all
customers receiving a rebate, including affiliated and unaffiliated parties. See Home Market Verification
Report at 16. Specificaly, Ugine provide copies of the agreement listing the rebate percentage,
invoices confirming the rebate was paid on an annud basis, a chart showing the totd sales vaue for
which the rebate percentage would be gpplied and payment from the customers. Although the
Petitioners are correct in stating that Ugine records the rebates on an accrud basis, the rebate
agreement for the customer we examined a verification did not contain any discrepancies. While we
did not examine dl such rebate payments, we note that in accordance with Monsanto Co. v. United
States, 698 F. Supp. 275, 281 (Ct. Int’'| Trade 1988), “verification isa ot check and is not intended
to be an exhaugtive examination of the respondents business” In addition, none of the information on
the responses or presented at verification revealed inconsistent or inaccurate data. Consequently, we
continue to use the rebate reported by Uginein variadble (REBATEH) for the find results.

17. Home Market Affiliated Common Carrier Prices

The Petitioners argue that Ugine s freight prices charged by its affiliated common carrier were not
am’ s-length prices because the freight price is on average higher than the freight prices charged by
unaffiliated common carriers. According to the Petitioners, by reporting afreight charge from an
afiliated common carrier that isnot a arm'’ s-length, Ugine is artificidly lowering norma vaue.

The Petitioners assert that the Department’ s standard practice isto accept affiliated charges so long as
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those charges reflect arm’ s-length negotiations. The Petitioners state that when evidence exists on the
record that prices charged by affiliated suppliers are not at armv’ s-length, the Department will modify
those prices to be reflective of unaffiliated pricing. The Petitioners clam that in this case, the
Department should recognize that Ugine is charged a higher price by its affiliated common carrier than
by its unaffiliated common carriers, thereby atificidly reducing normd vaue by overdaing freight
expenses Smply because of the relationship between Ugine and its affiliated common carrier. The
Petitioners argue that the Department should assure itsdlf thet it is only accepting and deducting
expenses that reflect market negotiations.

According to the Petitioners, in order to properly account for the fact that Ugine was not charged

am’ s-length prices by its affiliated common carrier, it should reduce dl home-market inland freight
expenses by the difference of the average price of the unaffiliated common carrier becauseiit is unclear
which home-market sdles were shipped by Ugine s affiliated common carrier and which were shipped
by unaffiliated common carriers. According to the Petitioners, this partid adverse facts available,

ba ances the fact that Ugine incurred freight expenses, but that the reporting of affiliated freight expenses
do not reflect arm’ s-length prices.

Inits rebuttd brief, Ugine argues that during the POR, it employed an affiliated common carrier for
some of its home-market and U.S. sdes. According to Ugine, the freight charges for shipments
handled by that affiliated common carrier were dightly higher than the freight charges for shipments
handled by unaffiliated carriers. Ugine notesthat for U.S. sdes, freight costs for shipments handled by
that affiliated common carrier were a smdl percentage higher than the costs for comparable shipments
by unaffiliated carriers. Conversaly, Ugine notes, for home-market sales the freight cogts for shipments
handled by that affiliated common carrier were a smdler percentage higher than the cogts for
comparable shipments by uneffiliated carriers.

Ugine argues that the Petitioners claim that because the freight costs for shipments by the affiliated
common carrier were above arm’ s-length rates, the adjustment to norma vaue for freight costs on the
home-market sales shipped by the affiliated common carrier was overstated, which had the effect of
reducing the dumping margin. According to Ugine, the Petitioners argument neglectsto point out that
the adjustment to U.S. price for freight costs on U.S. sdes that were shipped by the affiliated common
carier was overdated, which had the effect of raisng the dumping margin. Ugine arguesthet in lieu of
the differencesin freight charges between the affiliated and unaffiliated common carriers any adjustment
is not warranted, however, if the Department makes an adjustment, it should be made for both U.S.
and home-market sales.

Department’s Position:
We agree with Ugine and disagree with the Petitioners.

During the POR, Ugine employed an &ffiliated common carrier for a portion of its home-market and
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U.S sdes At Ugine s home-market verification, we examined the prices paid by the affiliated
common carrier to the prices paid to unaffiliated common carriers. Ugine adopted the Department’s
am'’ s-length test methodology to test the prices paid to its affiliated common carrier compared to the
prices paid to the unaffiliated common carriers. We noted that the the weighted-average price paid to
the affiliated party was higher than the weighted-average price to the unaffiliated party for both home-
market and U.S sdles. See Home-Market Verificationat 21.  In the ingtant review, we have used the
prices paid to the affiliated common carrier.

In addition, we note that in the most recently completed review of this order, Ugine gpplied the same
arm’ s-length methodology to test the prices paid to the common carrier. In that case, we continued to
use the prices paid to the affiliated common carrier. See Memorandum to the File from Robert A.
Balling, Senior Case Andyst and Juanita Chen, Case Andy<t to James C. Doyle, Program Manager:
Home Market Sdles and Codt Verifications of Ugine SA. (*Udine’); First Adminigtrative Review of the
Antidumping Duty Order on Stainless Stedl Sheet and Strip in Coils from France, dated July 31, 2001,
a 16. Because the Petitioners have not provided sufficient evidence to demonstrate that the prices paid
to the affiliated common carrier are unrdiable, we will continue to use the prices Ugine paid to the
affiliated common carrier in our margin calculation for the find results.

18. Home Market Credit Expenses

The Petitioners argue that for the fina results, the Department should correct the home-market credit
expense caculation for Ugine' s sdles to certain customers. According to the Petitioners, Ugine stated
that it reported the date the merchandise was shipped to certain customers as the date of shipment for
these sdles to these certain customers. The Petitioners note that Ugine dso stated that it calculated the
home-market credit expenses as the difference between the date of shipment (SHIPDTH) and the date
of payment (PAYDTH). The Petitioners stated that for saes to these certain customers, Ugine stated
that it recognizes these sdles when the invoices are issued, and it is at this time that Ugine extends credit
terms to these certain customers for payment of the merchandise.

The Petitioners argue that the credit expense caculation isto reflect the time when the company has
extended credit terms to a customer for payment. According to the Petitioners, normdly the time
period between the date of shipment and the date of payment is an accurate measure of the credit term,
because the date of shipment is when title transfers from buyer to sdller, and payment terms are
extended from buyer to sdler. However, the Petitioners claim, for Ugine' s sdesto these certain
customers, the use of the date of shipment iswrong as the beginning of the payment period, because the
title has not transferred from Ugine to the customer at that time. Additiondly, the Petitioners note that
Ugine maintainstitle of the merchandise and has the right to remove the merchandise from inventory
until these certain customers withdraw the merchandise from inventory. Therefore, the Petitioners
assert that Ugine does not extend payment terms to those certain customers until those certain
customers withdraw the merchandise from inventory or a the date of invoice. Therefore, according to
the Petitioners, the Department should re-cal culate home-market credit expense to reflect the proper
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credit period that is measured from the date of invoice to the date of payment for certain customers.

Initsrebutta brief, Ugine argues that the Petitioners contention that the credit expense and inventory
carrying cogts on certain home-market sales were caculated incorrectly because the wrong date of
shipment was used for these sdles, is directly contrary to the Department’ s established practice, as well
as the position taken by the Petitioners counsd in a previous antidumping duty investigation and should
be rgected inthisreview. See Notice of Find Determination of Salesat Less Than Fair Vaue:
Certain Stainless Sted Wire Rods from France (“Wire Rod from France’) 58 FR 68865 (December
29, 1993).

However, Ugine arguesif the Department were to modify the credit expense and inventory carrying
codt caculaions for home-market sdes, then it should make a smilar modification to the caculations
for U.S. sdes. Ugine notes that as explained in their previous submissons, Usnor Stainless USA had
some sales to certain cusomers with asimilar shipping circumstance in the U.S. market. Therefore,
Ugine argues that the credit expenses and inventory carrying costs for these U.S. saleswere caculated
using the date of shipment to the customer’s inventory asthe date of sde. Ugine argues that if the
Department were to depart from its established practice and treat the date of invoice as the date of
shipment for home-market sdes, it should use asmilar methodology to caculate the credit expenses
and inventory carrying cods for U.S. sdes.

Department’s Position:
We agree with Ugine and disagree with the Petitioners.

During the POR for certain home-market sdes, Ugine shipped the subject merchandise while not
invoicing the customer until the merchandise was withdrawn from inventory. The Petitioners argue that
when cdculating the home-market credit expense, Ugine s use of the date of shipment iswrong as the
beginning of the payment period because the title did not transfer from Ugine to the customer &t that
time. Additionaly, the Petitioners note that Ugine maintainstitle of the merchandise and hastheright to
remove the merchandise from inventory until these certain customers withdraw the merchandise from
inventory.

Although we agree with the Petitioners that Ugine retainstitle of the merchandise until it is removed
from inventory, we have determined in other cases that because the respondent is unable to sl the
merchandise to any other customer while in inventory it isadirect expense. In Wire Rod from France,
we articulated a position which directly addresses the issue.

“We agree that costs incurred during the consgnment inventory period

are not inventory carrying costs, but are direct credit expenses. During the

period that the merchandise remained in respondents  customer’ s consignment

inventory the merchandise was not available for sale to any other of Respondent’ s customers.
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Since it was not available for sde, we have determined that the
expense incurred by respondent while it remained in its customer’s inventory isa
direct expense” See Wire Rod from France, 58 FR at 68870.

Moreover, we explained that the Department determined that the “ credit period for home-market
conggnment saes began a the time the merchandise | eft the producing mill en route to its consgnment
customer’ s inventory, and not when the final customer was invoiced (respondent invoiced its
consggnment customer when the consgnment customer withdrew the materid from its warehouse and
invoiced its customer).” Seeld.. In addition, the Department has affirmed this methodology in recent
cases. See Notice of Final Results of Antidumping Duty Review: Aramid Fiber Formed of Poly Para-
Phenylene Terephthalamide from the Netherlands and accompanying Issues and Decison
Memorandum, 65 FR 67347 (November 9, 2000) and Notice of Notice of Find Determination of
Sdesat Less Than Fair Vaue: Sainless Sted Bar from Germany, 67 FR 3159 (January 23, 2002).

Therefore, for the fina results we have not changed our home-market sdles’ credit expense calculation.
Consequently, Ugine' s argument regarding an additiona adjustment to the U.S. sdlesis moat.

19. Completeness of the Record

The Ptitioners argue that during the course of the adminigtrative review, the following critica issues
were raised by the Petitioners, dong with a specific request for verification, but have not been
addressed in the verification report or the Prlim Results:

(A) According to the Petitioners, the Department should have asked Ugine to explain and document its
relationship with anumber of former Ugine-owned companies. Specificdly, the petitioners requested
that the Department inquire about Ugine s relationship and provide copies of al contracts, agreements,
and arrangements between itsalf and any other affiliated party and any company that gppeared in
Appendix 4-B of Ugine's Section A questionnaire response, including al companiesin which Usinor
has had an ownership interest any time since the origina investigation to date.

(B) The Petitioners argue that Ugin€e' s reporting of date of invoice as the date of saleisincorrect and
that the appropriate date of sae isthe date of order acknowledgment. According to the Petitioners,
Ugine has stated and the Department has verified that Ugine producesto order. Thereis alag between
the date of order acknowledgment and date of invoice. The only gpparent difference that might occur
between the date of order acknowledgment and date of invoice is aresult of a separate charge not
controlled by Ugine or its customers, and the date of acknowledgment appears to be the most
appropriate date of sde for saesto certain home-market customers. The Petitioners request that the
Department should explain in itsfind determination why it has not used the date of order
acknowledgment as the date of sdle or require the sdeslisting to be resubmitted using order
acknowledgment date.
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(C) The Petitioners dso argue that the Department’ s normad alocation method for indirect sdlling
expensesisto dlocate those expenses over sdlesvaue. The Petitioners argue, however, Ugine has
proposed dternative dlocation methodologies that rely on the number of items ordered. According to
the Petitioners, this alocation methodology isillogica because, in its day-to-day sales, thereislittle to
no scrutiny required by the sales person of each item ordered by its normal customer database. Asa
result, the Petitioners argue that the use of number of line items skews the results and request that the
Department should have assessed the reasonableness of this alocation methodology at verification.

(D) Next, the Petitioners state that Ugine submitted a sales agreement with a certain foreign company.
The Petitioners argue thet at verification, the Department should have asked Ugine to explain the role of
this foreign company, which provides various services for Ugine. The Petitioners argue that Ugine
should have explained whether the foreign company processed any subject merchandise and then
forwarded it to the United States.  The Petitioners argue that Ugine should explain and document such
sdes and should demondtrate that it has reported the foreign company’ s further manufacturing costsin
its questionnaire responses.

(E) Findly, the Petitioners argue that the Department should have obtained & verification acomplete list
of research and development (“R&D”) projects and associated costs undertaken by Ugine and one of
its affiliates. The Petitioners argue that according to Ugine, it classfied R&D projects by market
segments. According to the Petitioners, the Department needs to understand the meaning of thisterm
and how this classification can either attribute or segregate R& D costs from various products. In
addition, the Department should have asked Ugine whether it has included in the Section D codts, the
R&D cogsincurred by a separate Ugine effiliate. Moreover, the Petitioners argue that Ugine should
have been asked this same question with regard to any affiliate that may have undertaken R&D projects
for Ugine.

Therefore, the Petitioners argue, the record is missing this critical data requested by the Petitioners and
the Department should seek this information for the fina results or provide an explanation for not doing
0. Moreover, the Petitioners note that the Court of Internationa Trade has held that “affirming afina
determination known to be based on incorrect data would not only perpetuate the error, but would aso
be contrary to legidative intent. See Koyo Seiko 746 F. Supp. at 1111. The Petitioners argue that to
advance in this case to the calculation of the find results, the Department must seek and obtain the
necessary information from Ugine to resolve these critica issues.

Initsrebuttd brief, Ugine arguesthat it is difficult to understand how the Department’ s decision not to
verify an item can be equated to a decision to proceed based on the Petitioners explanation of
incorrect data. Ugine argues that as the reviewing courts have observed, verification is a spot check
and it not intended to be an exhaudtive examination of the respondents business” See Monsanto Co.
v. United States, 698 F. Supp. 275, 281 (Ct. Int’'| Trade 1988). Ugine argues that the choice of items
to be examined in the “ spot check” isleft to the Department’ s discretion. Ugine claims that failure to
follow the Petitioners every wish in conducting verification is Smply not alegd error. Ugine assarts
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that areview of the record confirms that the issues identified by the Petitioners were, in fact, addressed
to the extent necessary in Ugine' s submissions and at verification. Therefore, Ugine contends, the
Petitioners argument must be rejected.

With respect to the Petitioners argument that the Department should have asked to Ugineto explain
and document its relationship with a number of former Ugine-owned companies, including aformer
U.S. afiliate, Ugine argues that the Petitioners did not specify who the “other former Ugine-owned
companies might be, but in the case of the former U.S. &filiate, the Petitioners are smply wrong.”
Referencing the Home-Market Verification Report, Ugine States that the Department did ask at
verification for, and Ugine did document, the termination of Usinor’ s interests in the former U.S.
dfilite. See Home-Market Verification Report a Exhibit B. Ugine sates that the Department’s
verificaion report specificaly addressed thisissue. Seeld. Therefore, Ugine argues, the Petitioners
argument must be rejected.

Ugine argues that the Department should not accept the Petitioners argument that the date of sde
should be date of order acknowledgment, but should continue to use the date of shipment as the date of
sde. Asexplained in aprevious submisson, Ugine argues that the price and quantity may, and do,
change between the date of order and shipment. Moreover, Ugine notes that the price may be revised
to reflect changing market conditions and that quantity may be modified when the cusomers needs
change between the initid order and shipment, or when Ugin€e's production exceeds the initid order
quantity by more than the agreed-upon tolerance and the customer agrees to accept the additiona
quantity. Ugine argues that an andysis of the changes in base price, quantity, product specification, and
delivery terms for home-market and U.S. saleswas provided in Ugine's February 26 submission.
Additiondly, Ugine argues, during verification Ugine provided documentation demongtrating changesin
the base price from order to invoice. Ugine asserts that the evidence on the record refutes the
Petitioners contention that the price and quantity are fixed on the date of order acknowledgment.
Consequently, Ugine argues, the Petitioners argument should be regjected.

Ugine argues that the alocation methodology used by Ugine to report indirect salling expensesin this
review is the same followed by Ugine in its reporting of indirect selling expenses accepted by the
Department in the lessthan-fair vdue investigation and the first adminigrative review of this case.
Ugine argues that the Petitioners do not offer a reason to indicate that this alocation methodology has
become any less reasonable since the previous review. Accordingly, Ugine argues, the Department
should continue to accept Ugine sindirect sdling expense alocation methodology as reasonable and
consstent with the established practice in this case.

Ugine argues that the Petitioners complaint that Ugine should explain whether it sent any subject
merchandise to aforeign market affiliate that may have been subsequently processed by that foreign
market affiliate and then forwarded to the United States has aready been addressed on the record of
thisreview. Ugine statesthat in an April 30 supplementa questionnaire, the Department asked Ugine
to explain whether Ugine or any of its affiliates sent any subject merchandise to this foreign market
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affiliate that was subsequently processed and sent by this foreign market &ffiliate to the United States.
Ugine notes that its questionnaire response clearly indicated that neither Ugine nor any of its affiliates
shipped subject merchandise to this foreign market affiliate for processng that was subsequently
shipped to the United States. Accordingly, Ugine argues, there is no merit to the Petitioners' contention
that thisis an unresolved critical issue which prevents the Department from proceeding to the find
results of thisreview.

Ugine arguesthat it reported research and development cogts in the manner that they have been
reported in the norma course of business and in the manner that they have been reported in the prior
phases of this case. Ugine argues that it extensvely described the manner in which it has reported
research and development costs and the manner in which research and devel opment costs are recorded
in its accounting system. Additionaly, Ugine notes, it has reconciled its reported research and
development to itsfinancid statements. According to Ugine, the Department has a complete record
with respect to research and devel opment costs and should rgject the Petitioners’ attempt to burden the
Department and the Respondents with the pointless exercises of gathering additiona extraneous items
for the record.

Department’s Position:
We disagree with the Petitioners in part and agree with Ugine in part.

With respect to the Petitioners argument that the Department should have asked Ugine to explain and
document its relationship with a number of Ugine-owned companies, in the Home Market Verification
Report, we detailed Ugin€e s relationship with the specific company which Petitioners requested we
examine. See Home Market Verification Report at 7. In addition, we provided copies of the
agreement that indicated that Ugine purchased the company in question and the termination of Usinor’'s
interest in the company as of the end of the last POR (January 4, 1999, through June 30, 2000). See
1d. a Exhibit B. Furthermore, & Ugine's home market verification, we verified the changesin Ugin€' s
corporate structure and changesin actud ownership percentages for every afiliated entity, every time
the corporate structure changed. See Home-Market Verification Report a Exhibit A. Therefore, we
disagree with the Petitioners assessment that the Department did not ask Ugine to document and
explan its filiation with certain entities.

With respect to the Petitioners argument that the Department should have used the date of order
acknowledgment and not the date of invoice asthe date of sdle, we disagree. Section 351.401(i) of the
Department’ s regul ations state that

“in identifying the date of sde of the subject merchandise or foreign like
product, the Secretary normally will use the date of invoice, as recorded

in the exporter or producer’ s records kept in the ordinary course of business.
However, the Secretary may use a date other that than date of invoiceif the
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Secretary is satidfied that a different date better reflects the date on which
the exporter or producer establishes the materia terms of sde.”

In the ingtant case, Ugine explained that the price and quantity may, and do, change between the date
of order and shipment asmall percentage of the time. Furthermore, Ugine stated that price may be
revised to reflect the changing market conditions and that quantity may be modified when the

customer’ s needs change between theinitid order and shipment, or when Ugin€e' s production exceeds
the initid order quantity by more than the agreed-upon tolerance and the customer agrees to accept the
additiond quantity. In our first supplementa questionnaire, we requested that Ugine provide the
percentages of saes for which there was a change to the essentid terms of sale (e.q., price or quantity)
after order and if the number of instances in which there were changes is Sgnificant. In its February 26,
2002, submission, Ugine provided an anayss of the frequency of changesin prices, quantities, ddivery
terms and dloy surcharge amounts during the first semester of 2001. See Ugine's Section A
Supplemental Questionnaire Response, dated February 26, 2002, a 57. Ugine Stated that “the
quantity of asde will change after the shipment only if thereisamistake in shipping or invoicing, or if
product is returned in response to awarranty claim. Such changes would result in the creetion of a
credit note or, if the quantity was too low, the creation of supplementary invoice” Additiondly, we
noted that Ugine' s base price changed significantly. During Ugine s verification we verified atotd of
twelve home-market sales, seven “surprise sdes,” dl credit memaos and warranty expenses made during
the POR. Although we noted that in some instances there was only a minor change between price or
quantity, Ugine accounted for the change accordingly in their accounting system. Furthermore, because
the instances of change were so significant and the terms of sde for the home-market sales are
traditiondly set on the date of invoice, we do not believe that it is necessary to change the date of sde
from date of invoice to date of order acknowledgment. In addition, in arecent investigation, the
Department addressed asimilar issue:

“to determine whether Ispat Indo properly reported invoice date as the

date of sale for both home market and U.S. market sales, on December

28, 2001, we requested Ispat Indo to summarize the changesin terms of

de subsequent to the contract date. In its January 18, 2002, supplemental
response, the respondent stated that there were numerous instances where
the price, quantity, and product specification changed subsequent to the sales
contract. For purposes of our Preliminary Determination, we accepted the
invoice date as the date of sale for both the home market and the U.S. market
sdes” See Notice of Find Determination of Sdesat Less Than Fair Vaue:
Carbon and Certain Alloy Stedd Wire Rod from Indonesia and accompanying
Issues and Decison Memorandum (“Wire Rod from Indonesa”) 67 FR 55798
(August 30, 2002) at Comment 4.

Moreover, the pogtion articulated in Wire Rod from Indonesia stated that “we conclude that the
invoice date is when the materid terms of sae are set because |pat Indo demondrated that the invoice
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date is the gppropriate date of sale for both markets....” Furthermore, in the Invedtigation Find and the
Firs Review Find, Ugine reported, and the Department used, Ugine s date of invoice as the date of
sde. “Thus, based on respondent’ s representations, and as aresult of our examination of Usinor and its
affiliates records kept in the ordinary course of business, we are satisfied that the date of invoice should
be used as the date of sde because it best reflects the date on which material terms of sde were
edtablished for Usinor and its effiliates home market and U.S. sdles” See Invedigation Find at 30831.
Therefore, because we verified that Ugine experienced some significant changesin the base price
between the date of order acknowledgment and date of invoice, we continue to use the date of invoice
asthe date of sale.

With respect to the Petitioners argument that Ugine' s alocation methodology relies on the number of
lineitems, we disagree in part. Although we recognize that Ugine uses alocated indirect sdlling
expenses between markets based on the number of order/invoice lineitems, we do not believe that this
dlocation methodology isillogica. Ugine, as part of the Usinor Group, has sales-rdated cost centers
that provide sdes functions for salesin France and other markets. Ugine amply alocated the
gppropriate portion of the cost center’ s expenses relating to salesin France by alocating the total
expensesincurred in that cost center among the geographic markets served by each respective cost
center. Inits February 26, 2002, Ugine explained why the order/invoice system was appropriate: “ For
mogt of Ugine' s sdlling activities, the effort required for each sdle depends primarily on the number of
items ordered: Because each item in the order requires a separate evaluation, the time required isa
function of the number of items ordered. On the other hand, because the evaluation of eech itemis
essentialy the same, regardless of the quantity or price of that item, the time required is not a function of
the order size. Accordingly, the expenses for cost centers that provide sales functions for sdlesin
France and other markets were dlocated between markets based on the number of order/invoice line
items” See Ugine' s February 26, 2002, Section A-E Supplemental Questionnaire Response at 40.

In addition, in our Home Market Verification Report we noted that Ugine “used an alocation factor as
the proxy as for determining how much of a particular cost center’ s expenses would be attributable to
SSSS. Specificdly, Ugine explained that some cost centers service world-wide sdes, thereforein

order to alocate a portion to the SSSS sdes, Ugine caculated aratio of order/invoice itemsfor sdesin
France to totd order/invoice items for world-wide sdes” See Home Market Verification Report at

18. Ugine dso provided aligt of functions and the market served by each cost center included in the
indirect salling expense caculation. We found no discrepancies. See ld. Therefore, because Ugineis
able to dlocate cost center expenses on a subject merchandise-specific and a market-specific basis, we
continue to use Ugin€ s reported indirect salling expenses rétio.

With respect to the Petitioner’ s argument that the Department did not ask Ugineto explainits
relationship with a certain foreign company and state whether that company processed any subject
merchandise and then forwarded it to the United States, we disagree. As Ugine properly noted, in our
April 30, 2002, questionnaire, we asked Ugine to explain whether it sent any subject merchandise to
this foreign company which may have then been forwarded to the United States. Inits May 6, 2002,
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submission, Ugine sated that “neither Ugine nor any of its affiliates shipped subject merchandise to the
foreign company for processing and subsequent shipment to the United States.” See Ugine' s May 6,
2002, Second Section A-E Supplementa Questionnaire Response at 15. At Ugin€e' s verification, we
found no evidence to suggest that Ugine channeled subject merchandise to the United States through
thisforeign company. In addition, the reported sdeslisting did not identify any salesto thisforeign
company and the sales databases were verified and reconciled to the financia statements, which aso
did not indicate that there any sdesto thisforeign company. Therefore, we do not conclude that thisis
an unresolved critical issue and continue to use Ugine' s reported U.S. sales data as the basis for
cdculating thefind results.

With respect to the Petitioners argument that the Department should have obtained a complete list of
R& D projects and associated costs undertaken by Ugine and oneits ffiliates, we agree. Ugine
reported the R& D cogts recorded in its normal course of business and in the same method as they have
been reported in the previous segments of this proceeding. In addition, the Department verified asde
which was made to Ugine s afiliate who incurs most of the R& D cogts, the supporting documentation
clearly indicated that the sdle was going to be used for research. See Home Market Verification
Report at Exhibit K. We found no discrepancies. Although we did not request a detailed explanation
for every R&D project, at thistime, we cannot dter Ugine s reported R& D costs because we have no
basisto do so. In addition, Ugine sR& D costs were asmdl percentage of the total costs reported and
were consequently, not selected for further review. Moreover, as we have noted above, the
Department’ s responsibility a verification does not obligate it to conduct afull anayss of the
company’s business, but “spot check” the submitted information. See Monsanto Co. v. United States,
698 F. Supp. 275, 281 (Ct. Int’| Trade 1988). Consequently, we are satisfied, based on the
information that we examined at verification, that the record is complete and reliable as the basis for
cdculating amargin for these find results.

RECOMMENDATION:

Based on our andysis of the comments received, we recommend adopting dl of the above changes and
positions, and adjusting the model match and margin calculation programs accordingly. If accepted, we
will publish the find results of this review and the find-weighted average dumping margins for the review
firmsin the Federal Regidter.

AGREE DISAGREE

Bernard T. Carreau
Acting Assstant Secretary

46



for Import Administration

Date

47



